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ABSTRACT
The deg ree  t o  which  t h e  c i v i l  r i g h t s  o f  t h e  
c i t i z e n s  o f  t h e  Un i ted  S t a t e s ,  a s  g u a r a n t e e d  by t h e  f i r s t  
Ten Amendments t o  t h e  C o n s t i t u t i o n  (more p a r t i c u l a r l y  t h e  
r i g h t s  g u a r a n t e e d  by t h e  F o u r t h ,  F i f t h ,  and S i x t h  Araend- 
men t s )  are d e f e n d e d ,  p r o t e c t e d ,  o r  b r o u g h t  t o  t h e  f o r e f r o n t  
of  j u d i c i a l  c o n c e r n ,  depends  upon (1)  t h e  t i m e s  - t h e  
p e o p l e  and t h e  p o l i t i c a l  e v e n t s  o f  t h e  da y ,  and (2 )  t h e  
p a r t i c u l a r  Supreme Cour t  of  t h a t  e r a .
I An a n a l y s i s  o f  t h e  v a r i o u s  Supreme C o u r t s  and
t h e i r  b u s i n e s s  t h r o u g h o u t  t h e  C o n s t i t u t i o n a l  h i s t o r y  of  t h e  
U n i t e d  S t a t e s ,  shows t h a t  t h e r e  ha s  been  g e n e r a l l y  s p e a k ­
i n g ,  two d i s t i n c t  C o u r t s .  The b u s i n e s s  of  t h e  ’new’ Cour t  
ha s  d e a l t  p r e d o m i n a t e l y  w i t h  c a s e s  of  a c i v i l  r i g h t s  
n a t u r e .
A s t u d y  o f  t h e  ’War ren  C o u r t ’ and i t s  r e c o r d  i n  
c a s e s  i n v o l v i n g  p r o c e d u r a l  r i g h t s  g u a r a n t e e d  by t h e  F o u r t h ,  
F i f t h ,  and S i x t h  Amendments,  i n d i c a t e s  t h a t  i t  h a s  shown 
more c o n c e r n  f o r  p r e s e r v i n g  t h e s e  r i g h t s  t h a n  p r e v i o u s  
C o u r t s .
The b u s i n e s s  o f  t h e  ’ new’ Cour t  ha s  changed 
d r a m a t i c a l ly  from t h a t  of  t h e  ’ o l d ’ C o u r t .  I t  i s  t h e  a im 
o f  t h i s  paper t o  show t h a t  t h e  ch an g i n g  t i m e s  and t h e  b a s i c  
t r e n d s  of  t h e  ’Warren C ourt’ have made th e  Court and i t s
111
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r o l e  what  I t  i s .  The ’Warren C o u r t ’ (w i th  r e s p e c t  t o  t h e  
p r o c e d u r a l  r i g h t s ) i s  what  may be t e rmed  an ’a c t i v i s t i c ’ , 
C o u r t .
i v
Reproduced  with permission of the copyright owner. Further reproduction prohibited without permission.
j ACKNOWLEDGEMENTS
I  w i s h  t o  t h a n k  t h e  members o f  my t h e s i s  
commi t t ee  f o r  t h e i r  a s s i s t a n c e  i n  th e  c o m p l e t i o n  o f  t h i s  
work.  I  have  b a n e f i t t e d  g r e a t l y  from the  knowledge and 
e x p e r i e n c e  o f  my t h e s i s  d i r e c t o r ,  Dr .  R. C. N e ls o n .  To 
D r .  R. H, Wagenborg ,  I  w i s h  t o  e x p r e s s  my a p p r e c i a t i o n  
f o r  h i s  i n v a l u a b l e  a d v ice  on m a t t e r s  of c o n te n t  and  fo rm .  
Bo t h  Dr .  N e l so n  and Dr .  V/agenberg have g i v e n  g e n e r o u s l y  
o f  t h o i r  t im e  i n  order t h a t  t h i s  t h e s i s  m igh t  be c o m p l e t ­
ed .  I  a l s o  w i s h  t o  e x p r e s s  my g r a t i t u d e  to  Rev.  J .  P. 
O’Meara,  C . S . B . ,  P h . D . ,  o f  t h e  Depa r tmen t  o f  H is t o r y  f o r  
h i s  a d v i c e  on m a t t e r s  o f  c o n te n t  and p r e s e n t a t i o n .
Reproduced  with permission of the copyright owner. Further reproduction prohibited without permission.
TABLE OF CONTENTS
.ASSTRiiCT i l l
ACKNOWLEDGEMENTS ■ v
C h a p t e r  s '
I  INTRODUCTION: THE SUPREME COURT AND THE PROCEDURAL
RIGHTS 1
I I  THE CHANGING ROLE OF THE SUPREME COURT 12
1 .  The ' two* C o u r t s  ' , 1 2
2 .  The b a s i c  r o l e  of  t h e  Supreme Cour t  13
3 .  The e r a  of  M a r s h a l l  and Taney 17
4 .  The p o s t - c i v i l  War Cour t  23
5 .  The e r a  of  Holmes - The d i v i s i o n  be tween 27
t h e  economic  and non-economic  f r eedom 
The Nev/ Dea l  e r a  31
7 .  The b a s i s  f o r  t h e  changes  36
o •
8.  S h i f t  t owa rd  c i v i l  r i g h t s  39
I I I  THE 'WiiRRSN COURT* - THE JUSTICES 42
1 .  J u d i c i a l  p h i l o s o p h y  o f  t h e  j u s t i c e s  i n v o l v e d  42
2 .  The b u s i n e s s  o f  t h e  'War r en  C o u r t ' 43
■ 3 .  The two wings  o f  t h e  ’Warren Cour t* 43
4 .  ' A c t i v i s m '  v e r s u s  ’ s e l f - r e s t r a i n t '  44
6 .  The members of  t h e  'War r en  C o u r t ' .  , 46
IV THE 'WARREN COURT' -  THE CASES ' 56
1 .  The e r a  o f  t h e  ’War r en  Court* 56
2 .  D e c i s i o n s  o f  t h e  'W ar r en  Cour t* w i t h  r e s p e c t
t o  p r o c e d u r a l  r i g h t s  c a s e s  72
( a )  F o u r t h  Amendment c a s e s  75
(b)  F i f t h  Amendment c a s e s  65
(c) Sixth Amendment cases 92
V CONCLUSION: THE 'ACTIVISTIC* WARREN COURT 102
BIBLIOGRAPHY ’ ' : \  ‘ ' 105
VITA AUCTORIS , 110
I
v i
Reproduced  with permission of the copyright owner. Further reproduction prohibited without permission.
CHAPTER I 
INTRODUCTION 
THE SUPREME COURT AND THE PROCEDURAL RIGHTS
The C o n s t i t u t i o n  of t h e  U n i t e d  S t a t e s  i s  t h e  
b a s i c  i n s t r u m e n t  o f  government  and t h e  supreme law of t h e  
U n i t e d  S t a t e s .  I t  i s  a  sy s t e m  o f  law e s t a b l i s h e d  by a 
s o v e r e i g n  s t a t e  f o r  i t s  own g u i d a n c e .  I t  f i x e s  t h e  l i m i t s  
and d e f i n e s  t h e  r e l a t i o n s  o f  t h e  l e g i s l a t i v e ,  t h e  e x e c u ­
t i v e ,  and t h e  j u d i c i a l  powers  o f  t h e  s t a t e ,  b o t h  among 
t h e m s e l v e s  and w i t h  t h e  c i t i z e n s  of  t h e  s t a t e ,  t h u s  s e t t i n g  
up t h e  b a s i s  f o r  gove rnmen t .
The i n t e n t  of  t h e  F r a mer s  o f  t h e  C o n s t i t u t i o n  
was t o  e s t a b l i s h  a ’b a l a n c e d  g o v e r n m e n t ' ;  a  sy s t e m  o f  
checks and b a l a n c e s  they  t h o u g h t  would  compel v a r i o u s  i n ­
t e r e s t s  t o  check  and c o n t r o l  one a n o t h e r .  The Founding  
F a t h e r s  f e l t  t h a t  t h e  l i b e r t y  t h e y  were most  i n t e r e s t e d  in  
was l i n k e d  w i t h  p r o p e r t y ,  and c o n s e q u e n t l y  they  were l a r g e ­
l y  i n t e r e s t e d  i n  economic r i g h t s  and  s a f e g u a r d s . ^  The 
Co nv en t i o n  had o m i t t e d  p r o c e d u r a l  r i g h t s  or g u a r a n t e e s  i n  
t h e  o r i g i n a l  document .  I t  was t h e  opponen t s  o f  t h e
 ^ See C h a r l e s  B e a r d ,  An Economic I n t e r p r e t a t i o n  o f  t h e  
C o n s t i t u t i o n  o f  t h e  U n i t e d  -S ta tes  (New York,  1 9 13 ) .
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2C o n s t i t u t i o n  who f o r c e d  t h e  a d o p t i o n  of  the,  f i r s t  Tan 
Amendments t o  t h e  C o n s t i t u t i o n  i n  1791.  The C o n s t i t u t i o n  
was r a t i f i e d  on ly  a f t e r  a b i t t e r  s t r u g g l e .  Some op po ne n t s  
of  t h e  C o n s t i t u t i o n  condemned th e  e s t a b l i s h m e n t  of  a 
s t r o n g  n a t i o n a l  government, and u r g e d  i n s t e a d  t h e  e s t a b ­
l i s h m e n t  of a  c o n f e d e r a t i o n  of  s o v e r e i g n  S t a t e s .  O th e r s  
o b j e c t e d  t o  t h e  l a c k  of  a d e q u a t e  c o n s t i t u t i o n a l  s a f e g u a r d s  
o f  f u nd am en ta l  r i g h t s .
The n e c e s s i t y  f o r  p r o t e c t i n g  t h e  b a s i c  r i g h t s  o f  
i n d i v i d u a l s  a g a i n s t  t h e  d e s i r e s ,  the  c o n ve n i en ce  or even 
t h e  need  of  a  c e n t r a l  Government  p e rm ea t ed  t h e  d e l i b e r a ­
t i o n s  of  t h e  oppo ne n t s  o f  t h e  f i r s t  d r a f t  of  t h e  C o n s t i t u ­
t i o n .  The b a s i c  c o n ce p t  was t h a t  man, b e i n g  c r e a t e d  i n  
God’ s image ,  was i n n a t e l y  i n f u s e d  w i t h  w o r th  and d i g n i t y .  
H a n ' s  r i g h t s ,  i t  was t h o u g h t ,  were r e c e i v e d  f r om  God. The 
Lockean and. o f  law a s  i m p l y i ng  a  p r e s e r v a t i o n  and  e n l a r g e ­
ment  of  f r e ed om ,  was i n h e r e n t  and b a s i c  t o  t h e  minds of 
t h e  o p p o n e n t s .  The e s s e n t i a l  r e l a t i o n s h i p  be tween  law and 
l i b e r t y  was then r e c o g n i z e d ,  b u t  i t  had not  been  t r a n s ­
formed i n t o  a co mp le t e  p o l i t i c a l  r e a l i t y .  A t t e m p t s  a t  
t r a n s l a t i o n  of  t h e s e  p r i n c i p l e s  had p r e v i o u s l y  o c c u r r e d ,  
bu t  no t  t o  t h e  e x t e n t  t h a t  would  c o n s o l i d a t e  them i n t o  a 
m ea n i n g f u l  p o l i t i c a l  a c t u a l i t y .
P e r h a p s  t h e  most  i n d i c a t i v e  o f  su c h  a t t e m p t s  was 
made by t h e  L e v e l e r s .  I n  t h e  m id s t  o f  t h e  E n g l i s h  c i v i l  
war o f  t h e  1 7 t h  c e n t u r y  i n  wh ich  b o t h  t h e  King and
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3P a r l i a m e n t  were s t r u g g l i n g  f o r  sup remacy ,  t h e  L e v e l e r s  
a s s e r t e d  t h a t  n e i t h e r  was supreme. Supremacy,  a c c o r d i n g  
t o  t h e i r  d o c t r i n e ,  was n o t  be s t owe d  on t h e  p e o p l e ,  b u t  was 
i n h e r e n t  i n  t h e  p e o p l e .  A government  co u l d  on ly  e x e r c i s e  
d e l e g a t e d  po we r s .  . T h e i r  p r i n c i p l e  shaped American p o l i t i c s  
b o t h  i d e o l o g i c a l l y  and i n s t i t u t i o n a l l y .  I n  o r d e r  t o  e n s u r e  
t h e  r i g h t s  o f  th e  i n d i v i d u a l ,  t h e  L e v e l e r s  m a i n t a i n e d  t h a t  
gove rnm en ta l  powers  sh o u l d  be l i s t e d  i n  a b a s i c  c h a r t e r .  
T h i s  i d e a  of  a w r i t t e n  code which  would d i r e c t  and c o n t r o l  
gove rnm en ta l  power ,  was n o t  a d o p t e d  i n  Engl and ;  b u t  i n  
Amer i ca ,  when t h e  C o n s t i t u t i o n  vms p r o p o s e d  and a d o p t e d ,  
t h e  p e o p l e  who because  of  e i t h e r  p e r s o n a l  e x p e r i e n c e  or  
through t h e  knowledge  o f  o t h e r s  who had l i v e d  u n d e r  s i m i l a r  
c i r c u m s t a n c e s ,  were ke en ly  c o g n i z a n t  o f  t h e  need  t o  s a f e ­
g u a rd  t h e i r  r i g h t s .  The w r i t t e n  C o n s t i t u t i o n ,  e n u m e r a t i n g  
the  i n t e n t i o n  and  s cope  of gove rnm en ta l  powers  was t he  
immedia te  o u t g r o w t h  of  t h a t  c o n c e r n .  But  b e c a u s e  of  t h e  
awa renes s  of  p o s s i b l e  t y r a n n y  by an e x t r e m e l y  p ow e r f u l  
gove rnmen t ,  t h e  major  o pp on en t s  of t h i s  d r a f t e d  C o n s t i t u ­
t i o n  f e l t  t h a t  p r o t e c t i o n  of  in d iv i d u a l  r i g h t s  had t o  be 
f u r t h e r  m a g n i f i e d  i n  the  d i c t a t e s  o f  t h e  C o n s t i t u t i o n .
They were f a m i l i a r  w i t h  t h e  p r a c t i c e  of  E n g l i s h  p e r s e c u ­
t i o n s  of p e o p l e  be c a u se  of  r e l i g i o u s  or p o l i t i c a l  b e l i e f s ,  
and they knew t h a t  t h e  a c c u s e d  s t o o d  h e l p l e s s  t o  d e f e n d  
h i m s e l f  i n  t h e  f a c e  of  b i a s e d  l e g i s l a t o r s  and  j u d g e s .  
Because  o f  t h i s ,  t h e  o p po n e n t s  o f  t h e  f i r s t  d r a f t  o f  th e
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4C o n s t i t u t i o n  c l amored  f o r  s p e c i f i c  p r o v i s i o n s  t o  s a f e g u a r d  
c h e r i s h e d  i n d i v i d u a l  r i g h t s  f rom i n v a s i o n  by t h e  l e g i s l a ­
t i v e ,  e x e c u t i v e  and j u d i c i a l  b r a n c h e s  of  t h e  n a t i o n a l  
Government .  The w i d e s p r e a d  deiaand f o r  t h e  i n c l u s i o n  of  
a  b i l l  of  r i g h t s  i n  t h e  C o n s t i t u t i o n  was t h e n  b a s e d  on 
a  common f e a r  of  p o l i t i c a l  and r e l i g i o u s  p e r s e c u t i o n  by 
an u n r e s t r a i n e d  n a t i o n a l  go ve rnmen t .  A c c o r d i n g l y ,  t h e  B i l l  
o f  R i g h t s  s p e c i f y i n g  l i m i t a t i o n s . on t h e  f e d e r a l  gove rnment  
and p r o t e c t i n g  t h e  i n a l i e n a b l e  r i g h t s  o f  th e  people . ,  was 
added t o  t h e  C o n s t i t u t i o n .  By 1791 t h e n ,  t h e  p o l i t i c a l  
r e a l i t y  o f  t r a n s f o r m i n g  fu n d a m e n ta l  God-given  r i g h t s  i n t o  
a m ea n in g fu l  w r i t t e n  d o c t r i n e ,  had been  a c h i e v e d .  The 
f i r s t  Ten Amendments were  e s s e n t i a l l y  sweeping  p r o h i b i t i o n s  ' 
a g a i n s t  g ov e rn m en ta l  a b r i d g m e n t  o r  d e s t r u c t i o n  o f  f u n d a -  
m en t a l  r i g h t s . .
I n c l u d e d  among t h e s e  r i g h t s  wore t h e  f o l l o w i n g :
The F o u r t h  Amendment - The r i g h t  o f  t h e  p e o p l e  t o  be s e c u r e  
i n  t h e i r  p e r s o n s ,  h o u s e s ,  p a p e r s ,  and e f f e c t s ,  a g a i n s t  u n ­
r e a s o n a b l e  s e a r c h e s  and s e i z u r e s ,  s h a l l  n o t  be v i o l a t e d ,  
and no W a r r a n t s  s h a l l  i s s u e ,  b u t  upon p r o b a b l e  c a u s e ,  
s u p p o r t e d  by Oath or  a f f i r m a t i o n ,  and p a r t i c u l a r l y  d e s c r i b ­
i n g  t h e  p l a c e  t o  be  s e a r c h e d ,  and  t h e  p e r s o n s  or  t h i n g s  t o  
be s e i z e d .
The F i f t h  Amendment - No p e r s o n  s h a l l  be  h e l d  t o . a n s w e r  
f o r  a  c a p i t a l ,  o r  o t h e r w i s e  i n f amous  c r i m e ,  u n l e s s  on a 
p r e s e n t m e n t  o r  i n d i c t m e n t  o f  a Grand J u r y ,  e x c e p t  i n  c a s e s
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a r i s i n g  i n  t h e  l a n d  or  n a v a l  f o r c e s ,  o r  i n  t h e  M i l i t i a ,  
when i n  a c t u a l  s e r v i c e  i n  t ime o f  War or  p u b l i c  danger;  
no r  s h a l l  any p e r s o n  be s u b j e c t  f o r  the  same o f f e n s e  t o  
be  t w i c e  p u t  i n  j e o p a r d y  o f  l i f e  or l im b ,  no r  s h a l l  be 
compe l l ed  i n  any c r i m i n a l  c a s e  t o  be a  w i t n e s s  a g a i n s t  
h i m a u l f ,  no r  be depr ived  of  l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,  
w i t h o u t  due p r o c e s s  of l aw;  nor  s h a l l  p r i v a t e  p r o p e r t y  be 
t a k e n  f o r  p u b l i c  u s e ,  w i t h o u t  j u s t  co m p e ns a t i o n .
The S i x t h  Amendment - I n  a l l  c r i m i n a l  p r o s e c u t i o n s ,  the  
a c c u s e d  s h a l l  enjoy  t h e  r i g h t  to  a speedy and p u b l i c  t r i a l ,  
by an  i m p a r t i a l  j u r y  o f  t h e  S t a t e  and d i s t r i c t  w h e r e i n  t h e  
c r ime  s h a l l  have been c ommi t t ed ,  wh ich  d i s t r i c t  s h a l l  have  
been p r e v i o u s l y  a s c e r t a i n e d  by l aw,  and t o  be i n fo rmed  of  
t h e  n a t u r e  and causa  o f  t h o  a c c u s a t i o n ;  t o  bo c o n fro n ted  
w i t h  t h e  w i t n e s s  a g a i n s t  him;  t o  have the  compul sory  
p r o c e s s  f o r  o b t a i n i n g  w i t n e s s  i n  h i s  f a v o r ,  and t o  have 
t h e  A s s i s t a n c e  of  Counse l  f o r  h i s  d e f e n c e .
T h u s , a t  t h e  ve ry  b e g i n n i n g  of  United  S t a t e s  C o n s t i t u t i o n a l  
h i s t o r y ,  t h e  l i m i t a t i o n s  on m a j o r i t y  r u l e  w i t h  r e s p e c t  t o  
t h e  F o u r t h ,  F i f t h ,  and S i x t h  Amendments had been e l u c i d a t ­
ed. S i n c e  t h e  C o n s t i t u t i o n  was not s e l f - e n f o r c i n g ,  a 
d e t a c h e d  and i m p a r t i a l  body, t h e  Supreme C o u r t ,  was e n ­
t r u s t e d  a a  i t s  g u a r d i a n  and i n t e r p r e t e r .
The e f f e c t i v e  t r a n s l a t i o n  of  t h e s e  C o n s t i t u ­
t i o n a l l y  g u a r a n t e e d  r i g h t s . i n t o  a comp le t e  p o l i t i c a l  
r e a l i t y  came on ly  a f t e r  n a t i o n a l  and hence  j u d i c i a l  
c o n c e rn  had f o c u s e d  on them. As can  bo seen
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C o u r t ,  i t  was no t  u n t i l  t h e  a d v e n t  o f  t h e  Warren Co u r t
t h a t  a g r e a t  d e a l  o f  t im e  was d e vo t ed  t o  s a f e g u a r d i n g  p r o c e d u r a l
r i g h t s .  The members o f  t h e  War ren  Cour t  chose  t o  f o c u s
t h e i r  a t t e n t i o n  on c a s e s  i n v o l v i n g  F o u r t h ,  F i f t h ,  and S i x t h
Amendment r i g h t s ,  and  i n  so d o i n g  gave r e a l  meaning and
importance t o  them.
The r i g h t s  g u a r a n t e e d  by t h e  F o u r t h ,  F i f t h ,  and 
S i x t h  Amendments a r e  p r o c e d u r a l  r i g h t s  "designed t o  p r o t e c t  
t h e  c i t i z e n  a g a i n s t  a r b i t r a r y  p o l i c e  a c t i o n ,  and t o  en su re  
f a i r  j u d i c i a l  p r o c e d u r e s  i n  any a c t i o n  of  an o f f i c i a l  
n a t u r e  by which  a  p e r s o n  migh t  l o s e  h i s  l i b e r t y  or 
p r o p e r t y . ' * ^
The U n i t e d  S t a t e s  C o n s t i t u t i o n  and t h e  s t a t e  
c o n s t i t u t i o n s  a s  we l l  c o n t a i n  c e r t a i n  f u n d a m e n t a l l y  i 
s i m i l a r  p r o v i s i o n s  t o  p r o t e c t  t h e  c i t i z e n s  a g a i n s t  p o l i c e  
i n v a s i o n s  of  p r i v a t e  homes and o f f i c e s .  The Federal  Con­
s t i t u t i o n ,  i n  t h e  Fourth Amendment, r e f l e c t s  t h e  g e n e r a l  
t o n e .  The p e o p l e ,  t h e  C o n s t i t u t i o n  s t a t e s ,  a r e  t o  be 
s e c u r e  " a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  and  s e i z u r e s "  o f  
t h e i r  " p e r s o n s ,  h o u s e s ,  p a p e r s  and e f f e c t s . "  W a r r a n t s  to
a u t h o r i z e  a s e a r c h  a r e  t o  be  i s s u e d  only  "upon p r o b a b l e
J
c a u s e , "  and t h e y  must  p a r t i c u l a r l y  d e s c r i b e  " t h e  p l a c e ' to
i i l p h e u s  Thomas Mason & W i l l i a m  M. Beaney ,  Amer i can  
C o n s t i t u t i o n a l  Law -  I n t r o d u c t o r y  E s s a y s  and  S e l e c t e d  
Cases  (New J e r s e y , 1964)  j " p . 425
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7be s e a r c h e d ,  and  the  p e r s o n s  o r  t h i n g s  t o  be s e i z e d . "  The 
p u rp ose  of  t h i s  Amendment was no t  t o  gu a rd  c r i m i n a l s ,  or  
t o  make t h e  house  a  s a f e  haven f o r  i l l e g a l  a c t i v i t i e s ,  b u t  
t o  e n a b l e  an o b j e c t i v e  mind t o  weigh t h e  need t o  i nvade  
. t h a t  p r i v a c y  in  o r d e r  t o  e n f o r c e  t h e  law.  "The r i g h t  of  
p r i v a c y  was deemed t o o  p r e c i o u s  t o  e n t r u s t  t o  t h e  d i s c r e ­
t i o n  of  t h o s e .w h o s e  job i s  t h e  d e t e c t i o n  o f  c r ime and t h e  
a r r e s t  o f  c r i m i n a l s . "  "Only i n f o r m a t i o n  t h a t  can  be
4o b j e c t i v e l y  v e r i f i e d  s h o u l d  be t h e  r e a s o n  f o r  t h e  s e a r c h . "
P r o s e c u t i o n s  o f  a l l e g e d  c r i m i n a l  o f f e n d e r s  have  
o f t e n  been  founded  on t h e  d e f e n d a n t s '  own c o n f e s s i o n s ,  
e x t o r t e d  f rom tham d u r i n g  p r o l o n g e d  i n t e r r o g a t i o n s  b e f o r e  
t r i a l .  W i th  r e g a r d  t o  t h e  r i g h t s  g u a r a n t e e d  by t h e  F i f t h  
Amendment,  "Two i n t e l l e c t u a l  c u r r e n t s  have combined t o  
d i s c o u r a g e  t h e  open use  o f  t o r t u r e  as  an i n s t r u m e n t  of  law 
a d m i n i s t r a t i o n " . ®  I n  the  f i r s t  p l a c e ,  p h y s i c a l  b r u t a l i t y  
ha s  been  made r e p u g n a n t  b e c a u s e  of  t h e  hum an i s t  b e l i e f  i n  
t h e  wor th  and  d i g n i t y  o f  t h e  i n d i v i d u a l .  I n  t h e  s econd 
p l a c e ,  s k e p t i c i s m  about t h e  r e l i a b i l i t y  o f  c o n f e s s i o n s  has  
r e p l a c e d  t h e  f o r m e r  c o n c l u s i o n  t h a t  t h e y  were wor thy  of  
c r e d e n c e  no m a t t e r  how s h o c k i n g l y  t h e y  might  have  b e e n  ob­
t a i n e d .  " F o rc e d  c o n f e s s i o n s ,  i t  i s  now t h o u g h t ,  are a s
^ W a l t e r  S e l l h o r n ,  American R i g h t s  -  The C o n s t i t u t i o n  
i n  i k c t i o n  (New York,  19 6 3 ) ,  p .  28.
^ I b i d . . p .  29.
® i b i d . ,  p .  2 4 .
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8l i k e l y  t o  be f a l s e  a s  t r u e ,  and  even  when t h e y  can  be 
c o n f i r m e d  by e x t r i n s i c  e v i d e n c e ,  c o n f e s s i o n s  o b t a i n e d  by 
o p p r e s s i v e  methods  a r e  a  da n g e r  t o  s o c i e t y . " ®
Am er i cans  a r e  b r o u g h t  up t o  b e l i e v e  t h a t  ' e v e r y  
man i s  e n t i t l e d  t o  h i s  day i n  c o u r t . '  Cou r t s  b e i n g  what  
t h e y  a r e ,  t h i s  c o n j u r e s  up a p i c t u r e  of  r e p r e s e n t a t i o n  by 
a  t r a i n e d  l e g a l  a d v i s o r ,  who can s u r e f o o t e d l y  gu id e  h i s  
c l i e n t  t h r o u g h  t h e  maze o f  t e c h n i c a l i t i e s  i n  which  he 
migh t  o t h e r w i s e  become l o s t .  The q u e s t i o n  rem ains ,  how­
e v e r  ab ou t  who i s  t o  pay f o r  t h o  gu i d e  when t h e  c l i e n t  
h i m s e l f  c anno t  a f f o r d  t o  engage one. The S i x t h  Amendment 
to t h e  U n ited  S t a t e s  C o n s t i t u t i o n  p r o v i d e s  t h a t ,  " I n  a l l  
c r i m i n a l  p r o s e c u t i o n s ,  t h e  a c c u s e d  s h a l l  en jo y  t h e  
r i g h t , .  . . t o  have  t h e  A s s i s t a n c e  of Counse l  f o r  h i s  
d e f e n c e . "
C o m p a r a t i v e l y  s p e a k i n g ,  t h e  n a t i o n a l  gove rnment  
ha s  be en  more co n ce rn e d  w i t h  the  s a f e g u a r d i n g  o f  p r o c e d u r a l  
r i g h t s  t h a n  have t h e  s t a t e  g o v e r n m e n t s .  The e x c e e d i n g  o f  
C o n s t i t u t i o n a l  l i m i t s  on t h o  p a r t  o f  l aw e n fo r c e m e n t  o f ­
f i c i a l s  h a s  l e d  t o  numerous r e v e r s a l s  by t h e  War ren  Cour t  
of  p r e v i o u s  r u l i n g s  o f  l o w e r  c o u r t s  a s  t o  t h e  c o n v i c t i o n s  
o f  p e r s o n s  vfho c o n t e n d e d  t h a t  an e r r o r  of c o n s t i t u t i o n a l  
significance had be en  co mm i t t ed .  I n  p r o t e c t i n g  t h e  p r o ­
c e d u r a l  r i g h t s  of  i n d i v i d u a l s ,  t h e  Cou r t  ha s  s t i r r e d  b i t t e r
6 I b i d . ,  p .  2 4 - 2 6 .
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c o n t r o v e r s y .  Tho s o c i a l  u n d e s i r a b i l i t y  of  t h e  C o n s t i t u ­
t i o n a l  g u a r a n t a o s  ha s  boon v o i c e d  by many n a t i o n a l  and  
s t a t e  o f f i c i a l s .  The main c o n t e n t i o n  has  boon t h a t  t h e  
scope  of  t h e  Amendments,  a s  t h e y  were o r i g i n a l l y  d r a f t e d ,  
i s  t oo  l a r g e ,  and t h a t  i t  s ho u l d  be na rrowed  i n  t h e  b e s t  
i n t e r e s t s  o f  t h e  Amer ican  p e o p l e .  As m a n i f e s t e d  by t h e  
volume o f  t h e i r  d e c i s i o n s  on su ch  m a t t e r s ,  t h e  r e s p o n s e  of  
t h e  Warren Cour t  t o  such c r i t i c i s m  has  been  t h a t ,  i f  t h e  
s cope  were na r rowed ,  the  p r o t e c t i o n  of t h e  b a s t  i n t e r e s t s  
o f  t h e  p e o p l e  t h r o u g h  th e  s a f e g u a r d i n g  of  t h e i r  c o n s t i t u ­
t i o n a l  r i g h t s  would be c o n s i d e r a b l y  l e s s e n e d .  The c r u x  of  
t h e  i s s u e  i s  t h a t  i t  i s  g e n e r a l l y  l e f t  t o  t h e  Supreme Cour t  
t o  d i s c e r n  t h e  amount  o f  p r o t e c t i o n  t h a t  can  be g i v e n  t o  an 
i n d i v i d u a l  w i t h o u t  un du ly  impeding t h e  e f f o r t s  o f  g o v e r n ­
ment  t o  m a i n t a i n  t h e  p e a c e  and  o r d e r  w i t h o u t  wh i ch  f r e e d om  
i s  m e a n i n g l e s s .  The d i f f i c u l t y  of  t h i s  b a l a n c i n g  f u n c t i o n  
i s  e s s e n t i a l l y  the  r e a s o n  f o r  t h e  c o n s i d e r a b l e  amount of 
a t t e n t i o n  t h a t  i s  g i v e n  t o  t h e  p r o c e d u r a l  r i g h t s  i n  t h e  
C o n s t i t u t i o n  and a s  a  r e s u l t  t o  t h e  Supreme C o u r t ,  whose 
d u t y  i t  i s  t o  f o c u s  on t h e s e r i g h t s .
My t h e s i s  i s  t h a t  t h e  r i g h t s  guaranteed by t h e  
F o u r t h ,  F i f t h ,  and S i x t h  Amendments have been b r o u g h t  t o  
t h e  f o r e f r o n t  of  j u d i c i a l  concern through t h e  work of  t h e  
Warren C o u r t .  F u r t h e r m o r e ,  an e x a m i n a t i o n  of t h e  manner . 
i n  wh ich  t h e  Warren Cour t  ha s  d e a l t  w i t h  p r o c e d u r a l  r i g h t s  
c a s e s  e n c o u r a g e s  one t o  l a b e l  i t  an ’ a c t i v i s t i c ’ Co u r t .
I n  Support of t h i s  t h e s i s  I  p ro p o se  t o  show t h a t 7 0
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t h e  work o f  t h e  Warren  C o u r t ,  which  i s  c a r r y i n g  ou t  t h e  
f u n c t i o n  and  e x t e n d i n g  t h e  J u d i c i a l  co n ce rn  o f  what  i s  t e r m ­
ed t h e  ’new C o u r t ' ,  h a s  d i f f e r e d  s u b s t a n t i a l l y  from t h a t  o f  
t h e  ' o l d '  C o u r t .  I  a l s o  p r o p o s e  t o  show t h a t  t h e  e x t e n t  
t o  wh ich  t h e  p r o c e d u r a l  r i g h t s  o f  i n d i v i d u a l s  a r e  g u a r a n ­
t e e d ,  depends  on h i s t o r i c a l  c i r c u m s t a n c e  and  s o c i a l  e n ­
v i r o n m e n t  and on t h e  r e a c t i o n  of  t h e  Supreme Cour t  t o  t h o s e  
f a c t o r s .
T h i s  t h e s i s  c o n s i s t s  o f  t h r e e  p a r t s .  The o b j e c t  
of  t h e  s e c o n d  c h a p t e r  i s  t o  r e v e a l  t h a t  t h e r e  have been  
two d i s t i n c t  C o u r t s  i n  Ameri can  C o n s t i t u t i o n a l  h i s t o r y .
I t  ha s  been  t h e  f u n c t i o n  of  t h e  s e co n d  Cour t  t o  d e a l  w i t h  
or  e x p r e s s  j u d i c i a l  c o n c e rn  ove r  t h e  r i g h t s  o f  i n d i v i d u a l s  
a s  g u a r a n t e e d  by t h e  f i r s t  Ten Amendments t o  t h e  C o n s t i ­
t u t i o n .  The a n a l y s i s  o f  t h e  c h a n g i n g  r o l e  of  t h e  Supreme 
Cour t  i s  t h e  c o n c e r n  o f  C h a p t e r  I I .
The p u r p o s e  o f  t h e  t h i r d  c h a p t e r  i s  t o  d i s c u s s  
the  c o m p o s i t i o n  of t h e  Warren C o u r t .  The main t r e n d s  of  
t h e  Cour t  w i t h  r e s p e c t  t o  p ro ced u ra l  r i g h t s ,  and  t h e  p o s i ­
t i o n i n g  o f  t h e  i n d iv i d u a l  j u s t i c e s  o f  t h e  Cour t  w i t h i n  
t h o s e  t r e n d s  a r e  d i s c u s s e d  i n  t h i s  c h a p t e r  t h r o u g h  an 
e x a m i n a t i o n  o f  t h e i r  l e g a l  t h e o r i e s  and p h i l o s o p h i e s  o r  
a t t i t u d e s .
The f o u r t h  c h apter  c o n s i s t s  of  an  a n a l y s i s  o f  
t h e  c a s e s  heard and  t h e  d e c i s i o n s  d e l i v e r e d  by t h e  War r en  
Cour t  i n  t h e  a r e a  o f  p r o c e d u r a l  r i g h t s .  Through t h e
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c o n s i d e r a t i o n  o f  t h e  c a s e s  and  t h e i r  d e c i s i o n s ,  i t  i s  
p o s s i b l e  t o  show t h a t  t h e  Cour t  h a s  d e a l t  e x t e n s i v e l y  w i t h  
c a s e s  o f  a  c i v i l  r i g h t s  n a t u r e ,  and ha s  c o m p l e t e l y  o v e r ­
shadowed t h e  work of  any p r e v i o u s  Cour t  i n  t h e  abundance  
and  wor th  of  such  d e c i s i o n s .
The C o n c l u s i o n  e m ph as i ze s  t h e  f a c t  t h a t  t h e  work 
of  t h e  ' new'  Cour t  has  changed  s i g n i f i c a n t l y  f rom t h a t  o f  
t h e  ' o l d '  C o u r t .  The p o l i t i c a l  e v e n t s  of  t h e  day,  and t h e  
i n d i v i d u a l  p e r s o n a l i t i e s  and j u d i c i a l  p h i l o s o p h i e s  o f  t h e  
j u s t i c e s  of  t h e  Warren  C o u r t ,  a s  -shown by i t s  t r e n d s ,  have  
made t h e  Cour t  and i t s  r o l e  what  i t  i s .  The Warren  Cour t  
ha s  f o c u s e d  i t s  a t t e n t i o n  on c a s e s  of  a  c i v i l  r i g h t s  
n a t u r e  and ha s  shown t remendous  c o n c e r n  i n  t h o  a r e a  o f  
c r i m i n a l  p r o c e d u r e s .  Through  s u c h  an a n a l y s i s ,  t h e  War ren  
Cour t  may be t e rm ed  an ' a c t i v i s t i c '  C o u r t .
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THE CHANGING ROLE CP THE SUPREME COURT 
THE 'TWO' COURTS
The p rominence  of  t h e  r i g h t s  g u a r a n t e e d  by t h e  
F o u r t h ,  F i f t h  and S i x t h  Amendments t o  t h e  C o n s t i t u t i o n  
ha s  j u s t  been b r o u g h t  t o  t h e  f o r e f r o n t  d u r i n g  th e  p o s t  
q u a r t e r  c e n t u r y .  They b e l o n g  t o  what  may be t e rmed  ’ t h e  
new C o u r t ' s  b u s i n e s s ' .  The ' o l d  C o u r t ' ,  which  came t o  
an  end i n . 1936,  had a s  i t s  a r c h i t e c t s  John  M a r sh a l l  and 
Roger  Taney .  I t  was f a s h i o n e d  by them t o  be  the supreme 
p r o t e c t o r  of  p r o p e r t y  r i g h t s  and t o  s a f e g u a r d  commerce, 
i n d u s t r y  and  f i n a n c e  from h o s t i l e  l e g i s l a t u r e s ,  s t a t e  and 
F e d e r a l .  Tho 'new'  Court,  which  ha s  deve loped  i n  t h e  l a s t  
t w e n t y - f i v e  y e a r s ,  ha s  abandoned t h i s  r o l e  and ha s  become 
more c o nce rne d  w i t h  t h e  p r o t e c t i o n  of  i n d i v i d u a l  r i g h t s .
I t  ha s  on ly  b e e n  w i t h i n  t h e  p a s t  de cade  or  so 
t h a t  t h e  Cou r t  ha s  f o c u s e d  i t s  a t t e n t i o n  on c i v i l  r i g h t s  
be cau se  i n  t h e  f i r s t  cen tu ry  and  a h a l f  of  United S t a t e s  
h i s t o r y ,  p rob l ems  of  t h e  r e s p e c t i v e  domains of  F e d e r a l  and 
s t a t e  power i n c i d e n t  t o  t e r r i t o r i a l  e x p a n s i o n  and economic 
growth  r a t h e r  t h a n  p r o b l em s  o f  i n d i v i d u a l  r i g h t s  came t o  
t h e  s u r fa c e  o f  n a t i o n a l  c o n c e rn  t n d  a t t e n t i o n .
12
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Any F e d e r a l  .System r e q u i r e s  an i n s t i t u ­
t i o n ,  t o  determ ine  c o n f l i c t s  of  a u t h o r i t y  
between the  n a t i o n  and th e  s t a t e s  com­
p r i s i n g  i t .  In th e  fo u r  most important  
modern f e d e r a l  s t a t e s ,  A u s t r a l i a ,  Canada 
L e st  Germany and t h e  United  S t a t e s ,  such  
a u t h o r i t y  has boon l o d g e d  i n  a j u d i c i a l  
body. The h i g h e s t  j u d i c i a l  i n s t i t u t i o n  
o f  t h e  l a s t ,  the  Supreme Court o f  th e  
United  S t a t e s ,  in  many r e s p e c t s  s e r v e d  
as  a p r o t o t y p e  f o r  a p p l i c a t i o n  of  t h e  j u ­
d i c i a l  a r b i t e r  p r i n c i p l e ,  i n  t h e  f e d e r a l  
sy s t ems  o f  A u s t r a l i a ,  Canada,  and West  
Germany.  W i t h i n  t h e  Un i t ed  S t a t e s  i t s e l f ,  
t h e  i n f l u e n c e  o f  Supreme Cour t  d e c i s i o n s  
upon.the  Amer i can  f e d e r a l  sy s t em  i s  g e n e r ­
a l l y  r e c o g n iz e d  as  d e t e r m i n a t i v e . ?
The B a s i c  Rol e  Of The Supreme Cour t  
From the  e r a  of James Bryce® t o  t h e  p r e s e n t ,  
th e re  ha s  boon c o n s t a n t  wonder  and amazement a t  t h e  i n d e ­
pendence  and power v e s t e d  i n  t h e  U n i t e d  S t a t e s  j u d i c i a r y .
I t s  j u d g e s  a r e  a p p o i n t e d  f o r  l i f e  d u r i n g  good b e h a v i o r .
They c an n o t  be removed w ith o u t  cause  e i t h e r  by t h e  e x e c u ­
t i v e  o r  t h e  l e g i s l a t i v e  b r a n c h  o f  gove rnmen t .  Tlie j u d g e s  
of  t h e  Supreme Court can v o i d  a c t s  of  tho s t a t e  l e g i s l a ­
t u r e s  and of  Congre s s  through t h e i r  power to  i n t e r p r e t  the  
C o n s t i t u t i o n .  Th i s  power e s t a b l i s h e d  i n  t h e  most  s i g n i f i c a n t
? John  R. S c h m id h a us o r , The S u p r e mo Cour t  As F i n a l
A r b i t e r  I n  F e d e r a l - S t a t e  R e l a t i o n s  17 89-19571 (Chape l  H i l l ,
No r th  Ga r o l i n a , 1 9 5 8 ) ,  p i  3l  An e x a m i n a t i o n  of  t h o  manner 
i n  which t h e  Supreme Cour t  f u l f i l l e d  i t s  r e s p o n s i b i l i t i e s  
as  a r b i t e r  o f  Amer i can  f e d e r a l i s m  i s  t h e  p r i m a r y  pu r po se  
of  t h i s  s t u d y .
® See James B r y c e ,  The American Commonwealth. (New Y o r k , 1869)
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d e c i s i o n  o f  John  M a r s h a l l ’ s C o n r t ^ ^  had been  g i v e n  t o  t h e  
Cour t  by t h e  Found ing  F a t h e r s  i n  t h e  e x p r e s s  ga rb  o f  t h e  
C o n s t i t u t i o n  - which  t h e  j u s t i c e s  were t o  i n t e r p r e t  a s  
t h e  supreme law of  t h e  l a n d .
The Cour t  was d e s i g n e d  t o  keep t ho  S t a t e s ,  
t h e  Congress  and  t h e  P r e s i d e n t  w i t h i n  t h e  bounds  o f  t h e i r  
s t a t e d  powers  i n  o r d e r  t o  p r e s e r v e  t h e  C o n s t i t u t i o n .  The 
Founding  F a t h e r s  made t h e  C o n s t i t u t i o n  d i f f i c u l t  t o  amend 
b e c a u s e  i t  was t h e r e  t h a t  t hey  s t a t e d  t h e  b r oad  p r i n c i p l e s  
which  t h e y  i n t e n d e d  t o  p r o t e c t  t h e  common c i t i z e n  f rom 
t y r a n n y  by e i t h e r  t h e  Government  o r  t h e  m a j o r i t y . o f  t h e  
p e o p l e .  I t  was t h e  C o u r t ’ s f u n c t i o n  or  t r u s t  f rom t h e  
s t a r t  t o  e n s u r e  t h e  n o n - v i o l a t i o n  of  t h e s e  p r i n c i p l e s  of 
l i b e r t y  and j u s t i c e  f o r  a l l .
The o c c u p a n t s  of  t h e  h i g h e s t  bench ,  f r om t h e  
Cour t  of  C h i e f  J u s t i c e  M a r s h a l l  t h r o u g h  t o  t h e  Cour t  of  
C h i e f  J u s t i c e  E a r l  b a r r e n ,  have  so u g h t  t o  c a r r y  ou t  t h e  
s p i r i t  of  t h e  C o n s t i t u t i o n  and t o  make t h a t  c h a r t e r  r e ­
spond  t o  t h e  chang ing  needs  o f  Amer i can  s o c i e t y .  "As i t  
c o n t r o l s  n e i t h e r  t h e  Gove rn men t ' s  p u r s e  nor  i t s  sword,  i t  
r e l i e s  m os t l y  on t h e  f o r c e  o f  i t s  mora l  j udgement ,  i t s  
l e g a l  and t r a d i t i o n a l  p r e s t i g e ,  and t h e  e d u c a t i o n a l
^ Marbury v .  Madison,  1 Cranch 137 (1 80 3 ) .
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i mpac t  of  i t s  words  t o  compel  o b e d i e n c e  t o  i t s  d i c t a t e s . " ^ ®  
The Supreme Cour t  makes i t s  d e c i s i o n s  on s p e c i f i c  l a w s u i t s  
b r o u g h t  b e f o r e  i t .  The o r i g i n  o f  t h e  l a w s u i t s  r e s u l t s  f rom 
t h e  v a r i o u s  c o n f l i c t s  p e c u l i a r  t o  t h e  t i m e s  of  t h e  g e n e r a l  
c i t i z e n r y  of  t h e  U n i t e d  S t a t e s .  The Supreme C o u r t ,  i f  
p o s s i b l e , s e t t l e s  t h e  c o n t r o v e r s y  by s t a t i n g  what  an  o r d i n ­
a r y  law means or  how i t  a p p l i e s .  Only when a b s o l u t e l y  
n e c e s s a r y  do t h e  j u s t i c e s  hand  down a new i n t e r p r e t a t i o n  
o f  t h e  C o n s t i t u t i o n .  But  on t h e s e  momentous o c c a s i o n s  
when t h e  c o u r t  does  add t o  t h e  volume of j u d i c i a l  d e c i ­
s i o n s  on t h e  meaning  of  t h e  C o n s t i t u t i o n ,  i t  t h e r e b y  
a l t e r s  t h e  ways qf  Government  and o f  t h e  p e o p l e .  "The 
Supreme Cour t  i n t e r p r e t s  t h e  C o n s t i t u t i o n  i n  o r d e r  t o  
r e n d e r  j u s t i c e  and  i n  so  d o i n g  sh ap es  t h e  government  o f  
t h e  d a y . T h e  e x t e n t  t o  wh ic h  t h e  work of  t h e  Supreme 
Cour t  s h a p e s  t h e  gove rnment  of  t h e  day i s  open t o  d e b a t e .
A S e n a t o r  f rom t h e  s t a t e  o f  Neb r a s ka ,  George N o r r i s ,  
once r ema rked :
Vi'e have a  l e g i s l a t i v e  body ,  c a l l e d  t h e  
House of  R e p r e s e n t a t i v e s ,  o f  over  400 men.
We have a n o t h e r  l e g i s l a t i v e  body ,  c a l l e d  
t h e  S e n a t e ,  o f  l e s s  t h a n  a  hu nd red  men.
We have i n  r e a l i t y ,  a n o t h e r  l e g i s l a t i v e  
body,  c a l l e d  t h e  Supreme C o u r t ,  of  9 men; 
and t hey  a r e  more p o w e r f u l  t h a n  a l l  t h e
M a r j o r i e  G. F r i b o u r g ,  The Supreme Cour t  i n  Amer i can  
H i s t o r y ,  Ten Grea t  D e c i s i o n s ,  The P e o p l e ,  The Times and 
The I s s u e s  ( P h i l a d e l p h i a  1965) ' ,  p .  1Ù.
11 I b i d . p .  10.
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12o t h e r s  p u t  t o g e t h e r .
Through an h i s t o r i c a l  a n a l y s i s  o f  t h o  work of  t h e  v a r i o u s  
Supreme C o u r t s  f r om t h a t  of  Ci i iof  J u s t i c e  Marshall  to  
th a t  of  C h ie f  J u s t i c e  b a r r en ,  i t  can be  shown t h a t  such  an 
i n f e r e n c e  canno t  be c o n c l u s i v e l y  proven .
The t a s k  of  tho United  S t a t e s  Supremo Cour t  i s  
c l e a r .  D e c i s i o n s  and p r e c e d e n t s  w i t h  r e g a r d  t o  t h e  r i g h t s  
e s t a b l i s h e d  by t h e  F o u r t h ,  F i f t h ,  and S i x t h  Amendments 
have  n e v e r  e n jo ye d  j u d i c i a l  s c r u t i n y  t o  t h e  e x t e n t  t h a t  
t h e y  have s i n c e  1936 or  more predominantly  d u r i n g  t h e  t e n ­
u r e  of  Ch i e f  J u s t i c e  b a r r e n ,  s im p ly  b e c a u se  t h e s e  r i g h t s , 
a s  do o t h e r  r i g h b s ,  owe t h e i r  n a t i o n a l  p r edominance  t o  t h e  
p a r t i c u l a r  Court o f  a p a r t i c u l a r  e r a .  The e r a  and t h e  
Cour t  'make t h e s e  r i g h t s ' ,  or e f f e c t i v e l y  b r i n g  t h e s e  
r i g h t s  t o  t h e  n a t i o n a l  s p o t l i g h t .  The v a r i o u s  Supreme 
C o u r t s  owe t h o i r  e x i s t e n c e  t o  and e x t e n d  t h e  s p i r i t  of  t h e  
C o n s t i t u t i o n  f o r  any p a r t i c u l a r  moment i n  Amer i can  g o v e r n ­
men ta l  h i s t o r y .  The p o l i t i c a l  e v e n t s  and c i r c u m s t a n c e s  
o f  t h e  day make t h e  Supreme Cour t  what  i t  i s ,  and i n  t u r n ,  
t h e  v a r i o u s  j u s t i c e s  d e c i d e  and i n t e r p r e t  t h e  law t h a t  i s  
t o  be t h e  b a s i s  f o r  t h e  system  of government  o f  t h a t  day .
C o n g r e s s i o n a l  Re co rd ,  71 Cong . ,  2d 5 e s s . ,  Vol .  72 ,  
P a r t  4 ,  p .  6566 ( F e b r u a r y  13,  1930 ) ,  q uo t ed  i n  Glendon A.  
S ch u b ert ,  C o n s t i t u t i o n a l  P o l i t i c s  (New York:  H o l t ,
R i n e h a r t  and  b i n s ' t o n ,  I n c . ,  19607,  P* 177,  and A lpheus  T. 
Mason,  The Supreme Court from T a f t  t o  b a r r e n  (Ba ton  Rouge;  
L o u is ia n a  S t a t e  U n i v e r s i t y  P r e s s ,  1 9 5 0 ) , p .  ~34.
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I t  la  p o s s i b l e  t o  b r i e f l y  t r a c e  i n  g e n e r a l  t h e  p o l i t i c a l  
e v e n t s  and t h e  j u d i c i a l  p h i l o s o p h i e s  o f  t h e  j u s t i c e s  
t h r o u g h o u t  Un i t ed  S t a t e s  C o n s t i t u t i o n a l  h i s t o r y ,  and i n  so  
d o i n g ,  e s t a b l i s h  why t h e  r i g h t s  of  t h e  F o u r t h ,  F i f t h ,  and 
S i x t h  Amendments have ne v e r  b e e n  m a n i f e s t e d  to  t h e  de g re e  
t h a t  t h e y  have  by t h e  work of th e  barren  C o u r t .  The i d e a  
t h a t  t h e  p r e s e n t  i s  i l l u m i n a t e d  by t h e  p a s t  ha s  a lways  
a t t r a c t e d  h i s t o r i a n s .  The work of t h e  b a r r e n  Cour t  can be 
b e t t e r  u n d e r s t o o d  and e v a l u a t e d  i n  t h e  l i g h t  o f  what  ha s  
gone b e f o r e  i t .
The E ra  Of M a r s h a l l  And Taney 
The Supreme Court und e r  C h i e f  J u s t i c e  John  
M a r s h a l l  f a i l e d  t o  s u b s t a n t i a t e  any of  t h e  g r e a t  d e m o c r a t i c  
f r e edo ms  l i s t e d  i n  t h e  B i l l  o f  R i g h t s .  I n  f a c t , i t  was 
on ly  by i t s  most  famous d e c i s i o n  (Marbury v .  Ma d i son ) ,  t h a t  
t h e  M a r s h a l l  Cou r t  a s s e r t e d  t h e  supremacy of t h e  j u d i c i a r y  
v i s - a - v i s  t h e  p o l i t i c a l l y  r e s p o n s i b l e  b r a n c h e s  of  g o v e r n ­
ment .  As su c h ,  t h e  M a r s h a l l  Cou r t  was an ' a c t i v i s t i c '  
C o u r t ,  ' a c t i v i s t i c '  i n  t h e  manner t h a t  i t  chose  t o  d e a l  
w i t h  t h e  c a s e .  I t  a s s e r t e d  t h e  r i g h t  and  duty of  t h e  
Supreme Cour t  t o  e x e r c i s e  j u d i c i a l  r e v i e w  over t h e  a c t s  
o f  t h e  o t h e r  two b r a n c h e s  o f  gove rnmen t .  "At one f e l l  
swoop,  M a r s h a l l  r e j e c t e d  t h e  c l a i m s  i n  b e h a l f  o f  E x e c u t i v e  
and L e g i s l a t i v e  p o w e r , and a s s e r t e d  i n  c l a s s i c  f o rm  t h e  
j u s t i f i c a t i o n  of  u l t i m a t e  j u d i c i a l  supremacy ove r  t h e  p o l i ­
t i c a l  b r a n c h e s  of  go ve rnme n t ,  c a s t i n g  t h e  Supreme Cour t  i n
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th e  r o l e  o f  the  p r o t e c t o r  of  t h e  l e g a l  r i g h t s  of  c i t i z e n s
1 %i n  t h e  f a c e  o f  E x e c u t i v e  u s u r p a t i o n  and t y r a n n y . "
M a r s h a l l ' s  j u d i c i a l  a c t i v i s m '  i n v o l v e d  t h e  a s s e r t i o n  of
\
t h e  power o f  t h e  Supreme Cour t  over t h a t  o f  t h e  e x e c u t i v e  
and l e g i s l a t i v e  components  o f  gove rnmen t .  The a c t i v i s m '  
t h a t  i s  e x h i b i t e d  by t h e  b a r r e n  C o u r t ,  a s  d e s c r i b e d  i n  
C h a p t e r  I I I ,  i s  of  a  somewhat d i f f e r e n t  o r d e r .  I t  i s  
s i m i l a r  t o  M a r s h a l l ' s  •a c t i v i s m '  i n  t h a t  i t  does  r e s t r a i n  
t h e  p o l i t i c a l l y  r e s p o n s i b l e  b r a n c h e s  of government  from a 
wide a r e a  o f  l e g i s l a t i v e  m o b i l i t y  o r  f r e ed om .  B u t ,  i t  
d i f f e r s  f r om t h a t  shown by M a r s h a l l  i n  tha t  i t  i s  p r i m a r ­
i l y  c o n s t r u e d  to*be  a  l i t e r a l ,  or  a b s o l u t e  r e a d i n g  or  
t r a n s l a t i o n  of t h e  d i c t a t e s  of  t h e  B i l l  of  R i g h t s ,  and 
e s s e n t i a l l y  a p p l i e s  t o  c a s e s  i n v o l v i n g  t h e s e  r i g h t s .  
" E x c e p t i n g  Marbury v .  Madison,  a l l  o f  t h e  c l a s s i c  d e c i s i o n s  
o f  M a r s h a l l ' s  Cou r t  were t h r u s t s  a g a i n s t  S t a t e s - r i g h t s
l o c a l  i s m . "14 M a r s h a l l ' s  n a t i o n a l i s m  m a n i f e s t e d  i t s e l f  i n
such  c a s e s  a s  Brown v . M a r y l a n d , 1® Gibbons v .  Ogden,!®
17 18McCul loch V .  Maryl and ,  end Dartmouth C o l l e g e  v .  boodward ,
1 gGlendon A. S c h u b e r t ,  Con s t i t ut i o n a l  P o l i t i c s  - The 
p o l i t i c a l  B e h av i o r  of Supreiiie Cou r t  J u s t i c e s  and t he  C o n s t i ­
t u t i o n a l  P o l i c i e s  Til a t  Tiiey Make N ew York,  ' 196 ÔT7 P • 161 .
Wallace Mendelson. C a p i t a l i s m ,  Democracy, And The 
Supreme Cour t  (New York,  I 9 6 0 ; ,  p'. 21 .
15 12 Wheat .  419,  6L. hid. 678 ( 18 2 7 ) .
16 9 Wheat. 1 ,  GL. Ed. 23 ( 1 8 2 4 ) .
1? 4 Wheat .  316,  4L. Ed.  579 ( 1 8 19 ) .
1® 4 Wheat. 6 18 ,  4L. Ed. 629 ( 1 8 1 9 ) .
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I n  g e n e r a l ,  M a r s h a l l ’ s d e c i s i o n s  were a d i r e c t  ou t g r ow th  
of  a d m i n i s t r a t i v e  p o l i c y  as  f o r m u l a t e d  by A l e x a n d e r  
Ha m i l t o n .  " I n  t h e  age o f  J e f f e r s o n i a n  l a i s s e z - f a i r e  and 
a g r a r i a n  S t a t e s '  r i g n t s ,  h i s  o p i n i o n s  v i n d i c a t e d  m e r c a n t ­
i l i s m  and  s u b s e r v e d  t h e  c l a i m s  of democracy t o  v e s t e d  
b u s i n e s s  i n t e r e s t s " F l e t c h e r  v . Peck^® and Da r tmou th  
a r e  t h e  f o u n d a t i o n  o f  what  ha s  be en  c a l l e d  t h e  f i r s t  
d o c t r i n e  o f  Amer i can  c o n s t i t u t i o n a l  law:  t h e  d o c t r i n e  o f  
v e s t e d  i n t e r e s t s . "  T h i s  d o c t r i n e  of  v e s t e d  i n t e r e s t s  
was p r o b a b l y  t h e  most  s i g n i f i c a n t  o f  t h e  i s s u e s  t h a t  t h e  
M a r s h a l l  Cour t  f a c e d . . ,  M a r s h a l l ' s  d e c i s i o n s  embodied  t h e  
c o n s e r v a t i v e  i n t e r e s t s  of  h i s  t i m e s ,  and  he saw t o  i t  
" t h a t  t h e  n a t i o n a l  power was e x e r c i s e d  i n  t he  n a t i o n a l
Op
i n t e r e s t  a s  t h e  C o n s t i t u t i o n  i n t e n d e d . " ^
Throughout  t h e  h i s t o r y  of  t h e  United, S t a t e s ,  t h e  
f u n c t i o n  o f  law and hence  t h e  r o l e  o f  t h e  Supreme Cour t  
ha s  been  t o  l e g a l l y  . e x p l à l h  t h e  p o l i t i c a l  p o l i c i e s  of 
t h e  government  and  t h e  s o c i a l  i d e a s  and  i n t e r e s t s  of  t h e  
c i t i z e n .  The Cour t  o f  Ch i e f  J u s t i c e  Roger  Taney r e f l e c t e d  
t h e  age o f  J a c k s o n  j u s t  a s  M a r s h a l l ' s  Cour t  had r e f l e c t e d  
t h a t  o f  H a m i l t o n .
Mende l son ,  op.  c i t . ,  p .  27.  
6 Cranch 87 (1 3 1 0 ) .
21 Mendel son ,  op.  c i t . ,  p .  25.  
Fî^dbourg,  op.  c i t . ,  p .  5.
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The anlmadveh&ions a g a i n s t  economic p r i v i ­
l e g e  and a corresp ond ing  f a i t h  In th e  demo-
c r a t i c  p r o c e s s e s  e r a  a key to  t h e  u n d e r ­
s t a n d i n g  of  Ciiioî’ J u s t i c e  Taney and  h i s  
Court.  Perhaps u l t i m a t e l y  M a r s h a l l ' s  c h i e f  
c o n t r i b u t i o n  was the  p r i n c i p l e  o f  v ig o r o u s  
j u d i c i a l  i n t r u s i o n  up on the p o l i t i c a l  p r o ­
c e s s e s .  This  f o l l o w e d  i n e v i t a b l y  from the  
F e d e r a l i s t  premise  o f  d i s t r u s t  f o r  democracy.  
Jack so n ia n  r o s p o c t  f o r  popular  government  
f i n d s  e x p r e s s i o n  i n  T a n e y ' s  c i i i e f  l e g a c y  - 
the con cep t  of j u d i c i a l  s e l f - r e s t r a i n t .
Cases  su c h  a s  P e n n s y l v a n i a  v .  The Whee l ing  and Bolmdnt  B r i d g e  
C o . ,24  Milnor v .  Now J e rsey  R a i l w a y , L u t h e r  v.  Borden,  
Kentucky v .  D e n n i s o n , ^ ?  embody an  a t t i t u d e  o f  j u d i c i a l  -L- 
s e l f - r e s t r a i n t  and e s t a b l i s h e d  t h e  d i f f e r e n c e  be tween c a s e s  
Of a  ' p o l i t i c a l '  n a t u r e  and  c a s e s  t h a t  r e q u i r e d  a  s t r i c t  
' j u d i c i a l  i n t e r p r e t a t i o n ' .
The d i s t i n c t i o n  be tween  ca ses  of  a ' p o l i t i c a l '  
n a t u r e  and  t h o s e  r e q u i r i n g  ' j u d i c i a l  i n t e r p r e t a t i o n ' ,  d e ­
pends  upon  t h e  r e s o l u t i o n  o f  whether c o n f l i c t s  of  i n t e r e s t s ,  
a c c o r d i n g  t o  th e  C o n s t i t u t i o n  as i n t e r p r e t e d  by th e  Supreme 
C o u r t ,  a r e  t o  be d e c i d e d  by c o n g r e s s i o n a l  a c t i o n  i . e .  t h e  
l e g i s l a t i v e  or ' p o l i t i c a l '  b r a n c h  o f  government or  wh e th e r  
they  a re  t o  be l e f t  f o r  d e c i s i o n  t h r o u g h  j u d i c i a l  a c t i o n .
The’ Cour t  f rom 1856 u n t i l  1857 was p u r s u i n g  a 
n o n - d o c t r i n a i r e  course  t o  which  only t h e  l o o s e s t  k ind  of  
d e s c r i p t i v e  g e n e r a l i z a t i o n  can a p p l y .  "The Cour t  was
^3 Mendel son ,  op .  c i t . ,  p .  36.
24 18 Howard 421 ( 1 8 5 8 ) .
25 TO U .S .  782, 793 ( 1 8 5 7 ) .
26 1 7  Howard 1 ,1 2L .  Ed. 581 ( 1 8 4 9 ) .
27 24 Howard 26 (1861)
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a d j u s t i n g  i t s e l f  t o  t h e  c o n t o u r s  of a ch an g in g  Amor i ca ,  
r e l a x i n g  t h e  r i g i d i t i e s  of  Marshe I l i a n  dogma when t h a t  
seemed d e s i r a b l e ,  r e t a i n i n g  or  s t r e n g t h e n i n g  o t h e r s ,  and 
f a s h i o n i n g  some now dogmas o f  i t s  own, p r o d u c i n g  a c o n s t i ­
t u t i o n a l  j u r i s p r u d e n c e  t h a t  had be en  p r a g m a t i c a l l y  f i t t e d  
t o  t h e  n o t i o n  of  t h e  d a y . "28  T h i s  a d j u s t m e n t  p r o c e s s  
c r e a t e d  an a tmosphe re  of  p u b l i c  a c c e p t a n c e  of  t h e  Supreme 
Cour t  and l o d  t o  a  s t r e n g t h e n i n g  of j u d i c i a l  power .  A l ­
t h ou g h  j u d i c i a l  power was s lowly b e i n g  s t r e n g t h e n e d ,  l i t t l e  
o r  no emphas i s  was p l a c e d  i n  t h e  g e n e r a l  a r e a  o f  c i v i l  
r i g h t s  t h r o u g h  t h e  e r a s  o f  M a r s h a l l  and Taney,  s ave  one mot-  
a b l e  e x c e p t i o n .  The Ex p a r t e  Morryman c a s e ^ ^  " s t r u c k  t h e
i
f i r s t  g r e a t  blow f o r  c i v i l  l i b e r t y  i n  f e d e r a l  c o u r t  h i s ­
t o r y .  "50 A m i l i t a r y  o f f i c e r ,  r e s i d i n g  i n  P e n n s y l v a n i a ,  
i s s u e d  an o r d e r  t o  a r r e s t  a  c i t i z e n  of  Mary land ,  upon vague 
and i n d e f i n i t e  c h a r g e s  w i t h o u t  any p r o o f .  Hi s  house  was 
e n t e r e d  i n  t h e  n i g h t  and he was s e i z e d  a s  a p r i s o n e r  and 
t a k e n  to  F o r t  McHenry.  V/hon a ha be a s  co rpus  was s e rv ed  on 
t h e  couuaanding o f f i c e r ,  r e q u i r i n g  him t o  p ro duc e  t h e  
p r i s o n e r  b e f o r e  a j u s t i c e  o f  t h e  Supreme Cour t  f o r  an  e x ­
a m i n a t i o n  i n t o  t h e  l e g a l i t y  of  t h e  im pr i s o nm e n t ,  t h e  
o f f i c e r  s t a t e d  t h a t  he was a u t h o r i z e d  by t h e  P r e s i d e n t  t o
28 Rob e r t  G. McGloskoy,  The Amer i can  Supreme Cour t  
( C h i ca g o ,  1960)  p .  86.
2^ Fed .  Gas.  144,  No. 9437 (C.C.D.  Md. 1 8 6 1 ) .  The power
of  t h e  P r e s i d e n t  and t h e  m i l i t i a  t o  su spend  t h e  w r i t  of  
h ab eas  co rpus  and  hence  deny an a c c u s e d  t h e  r i g h t  t o  t r i a l  
by j u r y  was d e n i e d  by t h e  Cour t  unde r  T a n e y . A n o t h e r  i m p o r t ­
a n t  c i v i l  l i b e r t y  c a se  was Ex P a r t e  M i l l i g a n  (4 Wa l l ac e  2 
( 1 3 6 6 ) ) ,  i n  which  C h i e f  J u s t i c e  M o r r i so n  W a i t e ’ s Cou r t  u p h e ld  
a c i v i l i a n  r i g h t  t o  t r i a l  by j u r y  oven f o r  an o s s e n t i a l l y  
m i l i t a r y  o f f e n s e .
30 Mende l son ,  op.  c i t . ,  p .  44.
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susp end  t h e  w r i t  o f  h ab eas  c o rp u s  a t  h i s  d i s c r e t i o n .  I n  
the  e x e r c i s e  of  t h a t  d i s c r e t i o n ,  t h e  w r i t  was su s pended  
and on t h a t  ground he r e f u s e d  ob e d i e nc e  t o  t h e  w r i t .
Taney,  s t a t i n g  t h e  c a s e ,  u n d e r s t o o d  t h a t  t h e  P r e s id e n t  
no t  only  c l a im e d  th e  r i g h t  t o  su spend  th e  w r i t  of  ha b e a s  
c o rp us  h i m s e l f ,  a t  h i s  d i s c r e t i o n ,  b u t  t o  d e l e g a t e  t h a t  
d i s c r e t i o n a r y  power to  a m i l i t a r y  o f f i c e r ,  and t o  l e a v e  i t  
t o  him t o  determine whe th e r  he w i l l  or w i l l  no t  obey a j u d i ­
c i a l  p r o c e s s  t h a t  may be a d m in is t e r e d  upoanhlm. t  Taney s t a t e d  
t h a t  t h e  m i l i t a r y  a u t h o r i t y  i n  t h i s  c a se  had gone f a r  b e ­
yond t h e  mere s u s p e n s i o n  of  t h e  p r i v i l e g e  of th e  w r i t  of 
habeas c o r p u s .  I t  had, by f o r c e  o f  arms, t h r u s t  a s i d e  the  
j u d i c i a l  a u t h o r i t i e s  and o f f i c e r s  t o  whom t h e  C o n s t i t u t i o n  
had c o n f i d e d  t h e  power and duty  of  i n t e r p r e t i n g  and a d m i n i ­
s t e r i n g  the  l aw s ,  and s u b s t i t u t e d  a m i l i t a r y  gove rnment  i n  
i t s  p l a c e ,  t o  bo a d m i n i s t e r e d  and e x e c u t e d  by m i l i t a r y  
o f f i c e r s .  I n  t h e  d e l i v e r a n c e  o f  h i s  d e c i s i o n ,  Taney t h u s  
r e i t e r a t e d  t h e  f u n da m e n t a l  p r i n c i p l e s  o f  c i v i l i a n  f r eedom 
f rom m i l i t a r y  u s u r p a t i o n .  Th i s  c a s e  d i d  no t  s e t  any p r e c e ­
d e n t  o f  tremendous imp or t a n c e  i n  t h e  c i v i l  r i g h t s  a r e a  
i n s o f a r  a s  l a t e r  C o u r t s  d id  no t  make u se  o f  t h e  d e c i s i o n  
r e n d e r e d  i n  i t  or oven choose  t o  dwell  a t  any f u r t h e r  
l e n g t h  on c a s e s  o f  t h i s  n a t u r e ,  what  i s  i m p o r t a n t  ab o u t  
t h i s  c a s e ,  i s  . t h a t  i t  does  show, a cen tu ry  l a t e r ,  t h e  ex-  
t o n t  to  which th e  Supreme C o u r t ' s  b u s i n e s s  has changed.
Where, one hundred y e a r s  l a t e r ,  c a s e s  o f  t h i s  t y p e  a r e  
most  common and ve ry  s i g n i f i c a n t  t o  t h e  work o f  t h e  Warren 
C o u r t ,  i n  t h e  o r a  of  t h e  Taney Court ,  the s e l e c t i o n  and
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d e c i s i o n  of  suc h  a c a s e  p r o v e d  t o  be a g r e a t  r i s k  b o t h  t o
31t h e  C h i e f  J u s t i c e ,  and t o  t h e  Cour t  i t s e l f .
The P o s t  C i v i l  War Cour t  
The p o s t “C i v i l  War p e r i o d  and t h e  i n d u s t r i a l  
r e v o l u t i o n  p rovoked  c o n f l i c t s  from which evolved an abu n ­
dance o f  new l e g i s l a t i o n .  The l e g i s l a t i o n  r a i s e d  new l e g a l  
i s s u e s .  I t  has  o f t e n  been  r emarked  t h a t  t h e  C i v i l  War 
marked the  c l o s e  of  one p e r io d  of  j u d i c i a l  r ov iow,  and the  
ad ven t  of  a n o t h e r .  Thw War b r o u g h t  b a s i c  i n t e r n a l  and
e x t e r n a l  changes  f o r  th e  Court and t h e  i n d i v i d u a l  j u s t i c e s .
32" T h e i r  c o n s t i t u t i o n a l  u n i v e r s e  had boon t r a n s f i g u r e d . "
The f e d e r a l  n a t i o n - s t a t e  p r o b l e m  had changed i t s  n a t u r e
d r a m a t i c a l l y .  I t s  im p o r t a n c e  i n  th e  j u d i c i a l  o r d e r  o f
t h i n g s  d e c l i n e d  because  the  g r e a t e r  i s s u e  of  economic
c o n t r o l  had a r i s e n  t o  dom ina t e  the p o l i t i c a l  s c e n e .
. . . c a p i t a l i s m ,  d e v e l o p i n g  a t  a rapid  
b u t  r e l a t i v e l y  moderate tempo in  prewar 
y e a r s ,  had boon g iv e n  an enormous a c c e l ­
e r a t i n g  t h r u s t  by true war and was now 
p r o c ee d in g  at  a pace  o f  headlong expan-  
s i o n  t h a t  was unexampled in  t h e  n a t i o n ' s  
h i s t o r y .  The a g r a r i a n  n a t io n  J e f f e r s o n  
and M a r s h a l l  had known was now th e  
i n d u s t r i a l - m e r c a n t i l e  n a t i o n  t h a t  
Ha mi l t o n  had e n v i s i o n e d . 53
The j u d g e s  were  f a c e d  with what was i n  e f f e c t  a new j u d i c i a l
51 Soe Mende l son ,  op . c i t . ,  p .  44 .  Taney b e l i e v e d  t h a t  
t h i s  d e c i s i o n  cou ld  have e a s i l y  enuod h i s  p u b l i c  c a r e e r .
McCloskey,  o p . c i t . , p .  101.
55 I b i d . .  p .  102.
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e n v i r o n m e n t .  C a p i t a l i s m  i n f r i n g e d  upon t h e  l i v e s  o f  
Amer i cans  a s  i t  h ad  ne v e r  done b e f o r e .  I t  became t h e  most  
i m p o r t a n t  and  most  t r o u b l e s o m e  f a c t  i n  Amer i can  l i f e .  The 
b a s i c  c o n f l i c t  was whe the r  t h e  power of  t h e  government  
s h o u l d  be  u se d  t o  c o n t r o l  e x pa nd i ng  c a p i t a l i s m ,  or whe the r  
u n h i n d e r e d  c a p i t a l i s m  t h r o u g h  t h e  u se  o f  economic  l a i s s e z -  
f a i r e  would b e s t  s e r v e  t h e  Ameri can  communi ty.  "The q u e s t i o n  
o f  wh e th e r  government  s h o u l d  c o n t r o l  c a p i t a l i s m ,  and how 
much i t  s h o u l d  c o n t r o l  i t ,  moved t o  t h e  c e n t e r  of  t h e  
Ameri can  p o l i t i c a l  a r e n a  and was n e v e r  very  f a r  f r o m  t h a t  
c e n t e r  f o r  t h e  ne x t  s e v e n t y  y e a r s . "54 vThe C o u r t ' s  f o c u s  
o f  i n t e r e s t  had be en  r a d i c a l l y  m o d i f i e d .  S i n c e  t h e  g r e a t ­
e s t  p r ob l em f a c i n g  Amer ica  was gove rnment  r e g u l a t i o n  o f  
b u s i n e s s ,  t h a t  p rob l em g r a d u a l l y  became t h e  major  i n t e r e s t  
o f  t h e  Supreme C o u r t .
The major  i n t e r e s t  o f  t h e  Supreme Cour t  
as  a  mo lde r  of  g ov e rn m e n ta l  p o l i c y  be -  
' came t h e  r e l a t i o n s h i p  be tween  government  
and b u s i n e s s ;  and t h e  majo r  v a l u e  of  t h e  
Cou r t  was t h e  p r o t e c t i o n  o f  t h e  b u s i n e s s  
community a g a i n s t  gov e rnme n t .  The n a t i o n ­
s t a t e  r e l a t i o n s h i p ,  once s a l i e n t ,  was now 
s u b o r d i n a t e . 55
The q u e s t i o n  o f  p r i v a t e  v e r s u s  p u b l i c  c o n t r o l  o f  
b u s i n e s s  was b r o u g h t  t o  t h e  f o r e f r o n t .  Two t r a d i t i o n s  
were  a v a i l a b l e  t o  meet  t h i s  p rob l em.  The f i r s t  was t h e  
j u d i c i a l  s e l f - r e s t r a i n t  o f  C h i e f  J u s t i c e  Taney which
54 I b i d . . p .  103 .
55 I b i d . .  p.  1 0 4 - 6 .
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"assumed th e  s o c i a l  c o n f l i c t s  i n  a democracy are b e s t  
s o l v e d  by th e  p o l i t i c a l  p r o c e s s e s . "56 TRg second was 
M a r s h a l l ' s  d o c t r i n e  o f  j u d i c i a l  supreiuacy which  "seemed
to  suppose  th a t  u l t i m a t e l y  on ly  the  j u d i c i a r y  can be
'x 7
aaauiaed t o  have  t h e  c a p a c I t y  t o  g o v e r n . " ^  Both  o f  t h a a o
t r a d i t i o n s  were r e p r e s e n t e d  In Chi e f  J u s t i c e  M or r i son
W a i t e ' s  C o u r t .  W a i t e ' s  v i ews  embodied Taney's  d o c t r i n e ,
w h i l e  Mr. J u s t i c e  F i e l d  r e p r e s e n t e d  M a r s h a l l ' s  d o c t r i n e .
"By t h e  end o f  F i e l d ' s  c a r e o r ,  the  l e g a l  f o u n d a t i o n s  of
l a i s s e z - f a i r e  c a p i t a l i s m ^ ^  Ysero f i r m l y  entrenched i n  the
C o n s t i t u t i o n . "5^ The o ld  r i v a l  p l a n t a t i o n  economy had.
g iv e n  way to  an  i n d u s t r i a l l y  o r i e n t e d  economy . . . .
Em asculat ion  o f  t h e  i n t o r s t a c e  Commerce 
Commission l o f t  r a i l r o a d s  f r e e  t o  c on ­
t i n u e  t h e i r  o ld  p r a c t i c e s  w i t h o u t  s t a t e  
or n a t i o n a l  i n t e r f e r e n c e .  T r u s t s  had 
s u b s t a n t i a l  iuaauni ty  f rom p r o s e c u t i o n ,  
and t h e i r  i l l - g o t  p r o f i t s  were t a x -  
exempt . E l i m i n a t i o n  of  t h e  income t a x  
as an a l t e r n a t e  source  o f  f e d e r a l  revenue  
d e s tr o y e d  hope f o r  t a r i f f  r e f o r m  . . . 
such was th e  p r a c t i c a l  so c io - cc on o i a i c  
r e s u l t  of  t h e  j u d i c i a l  r e v o l u t i o n  which  
F i e l d  l e d . 40
55 Mende l son ,  op .  c i t . ,  p .  56.
57 I b i d . , p .  56.
58 J u s t i c e  F i e l d  want ed  t h e  Cour t  t o  f a v o r  b u s i n e s s  
through its decisions, while the Waits position would a l l o w  
c o n f l i c t s  t o  bo s o l v e d  by t h e  e x e c u t i v e  and l e g i s l a t i v e  
branches  o f  govo rnment .  F i e l d ' s  p o s i t i o n  d i r e c t e d  t h e  
s u b s e q u e n t  d e c i s i o n s  o f  t h e  Co u r t .
5^ Mende l son ,  op.  c i t . ,  p .  69.
40 I b i d . ,  p .  6 9 - 7 0 .  177768
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J u d i c i a l  supremacy became t h e  o r d e r  of  t h e  d a y .  The 
d i s s e n t s  o f  Ch i e f  J u s t i c e  F i e l d  became t h e  l e g a l  p r i n c i p l e s  
or maxims upon wh ich  t h e  l.aw of  t h e  l a n d  was g rounded .
Examples  of  t h e  s i g n i f i c a n t  i s s u e s  o f  t h o  day 
and hov; t h e  Cou r t  chose  t o  d e a l  w i t h  them were t h e  ’ t r u s t s *  
and t h e  Granger  Hoveiaent.  L a r g e - s c a l e  o r g a n i s a t i o n  i n  t h o  
form of  t r u s t s  had c o m p l e t e l y  overturned b u s i n e s s  me thods .  
The J e f f e r s o n i a n  i d e a l  o f  an a g r i c u l t u r a l  n a t i o n  w i t h  i t s  
i n d i v i d u a l i s t i c  o v e r t o n e s  had g i v e n  way t o  t h e  H a m i l t o n i a n  
i d e o l o g y  of  mass c o m b i n a t i o n  or  t r u s t s .  The o ld  c o n f l i c t  
of t h e  f a r m e r  v e r s u s  the  businessm an m a n i f e s t e d  i t s e l f  and 
r e s o l v e d  i t s e l f  t h r o u g h  t h e  Supreme C o u r t ' s  d e c i s i o n s  on 
the  c r u c i a l  economic i s s u e s .  Grange r  l e g i s l a t i o n  was an 
o u t g r o w t h  o f  s t a t e  government. I t  was b a s i c a l l y  a  f o rm  of  
r e l i e f  f o r  t h e  f a r m e r s  o r  t h e  a g r a r i a n  s e c t i o n  of  t h o  n a ­
t i o n  who had become s u b j e c t e d  t o  u n f a i r  f r e i g h t  r a t e s .
" T h i s  ’ hayseed s o c ia l i s m *  r a i s e d  f o r  t h o  f i r s t  t ime i n  
modern terms t h e  c l a s s i c  p r o b l em  of  community ' i n t e r f e r ­
e n ce '  w i t h  p r i v a t e  e n t e r p r i s e  deemed ha rmfu l  t o  th e  
p u b l i c . "41 C h i e f  J u s t i c e  Wai te  f e l t  t h a t  m atters  su c h  
a s  t h i s  s h o u l d  bo l e f t  t o  t h e  ' p o l i t i c a l  p r o c e s s e s '  f o r  
s e t t l e m e n t ,  b u t  J u s t i c e  F i e l d ,  d i s s e n t i n g ,  "voiced t h e  
old  t r a d i t i o n  t h a t  s p r a n g  from H a m i l t o n ,  Marshall  and
41 Sae Mende l son ,  p .  67.
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W e b s t e r . R e  f e l t  t h a t  t h e  principle upon vliiich W a i t e ' s
m a j o r i t y  o p i n i o n  p r o c e e d e d  was s u b v e r s iv e  o f  t h e  r i g h t s  
of  p r i v a t e ' p r o p e r t y . Hi s  d i s s e n t  became a l e g a l  p r i n c i p l e  
vrtiich e n a b l e d  ' b i g  b u s i n e s s '  t o  a ch ieve  i t s  h i s t o r i c  g r ow th .
Thus in th e  era  of  Wai t e  and F i e l d  j u s t  a s  i n  
t h a t  of  M a r sh a l l  and o f  Taney,  t h e  C o u r t ' s  c o n c e r n  was 
w i t h  t h e  s i g n i f i c a n t  i s s u e s  o f  t h e  day and hence  no em­
p h a s i s  was p l a c e d  on C o n s t i t u t i o n a l  c i v i l  r i g h t s .  O t h e r  
c o nc e rn s  and p rob l ems  o c c u p i e d  t h e  iuinds of  Ameri can  
c i t i z e n s  and t h e i r  government  and as  a r e s u l t  t h e  minds 
of  t h e  J u s t i c e s  o f  t h e i r  C o n s t i t u t i o n a l  c o u r t .
The Era  Of Holmes -  The D i v i s i o n  Between 
Economic And Mon-Economic Freedom 
The r i g h t s  o f  p r o p e r t y  and t h e  r i g h t s  of  man a r e  
c o n t i n u a l l y  c o n t r a s t e d ,  bu t  even i f  i n  some s e n s e  such  a 
c o n t r a s t  i s  v a l i d ,  t oo  s h a r p  a  d i v i s i o n  be tween  the  two 
l a r g e l y  f a l s i f i e s  r e a l i t y .  "A good d e a l  o f  t h e  h i s t o r y  o f  
t h e  U n i t e d  S t a t e s  may f a i r l y  be summarized a s  t h o  p r o c e s s ,  
c o m p l i c a t e d  and c o n fu sed ,  of  b r i n g i n g  t o  t h e  masses  
economic f r eedom commensurate w i t h  p o l i t i c a l  f r e e d o m . "43 
There ' i s  a h i e r a r c h y  o f  v a l u e s  p e r m e a t i n g  t h o  v a r i o u s  
d i s p a r a t e  i n t e r e s t s  o f  t h o  human p e r s o n a l i t y .  "Mr. J u s t i c e
42 i b i d . .  p ,  57.
45 F e l i x  F r a n k f u r t e r ,  Mr. J u s t  l e a  Holmes And The Supremo 
Cour t  (Cambr idge ,  Mas s a c h u s e t t a ,  196 1 ) ,  p . 74.
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O l i v e r  Wende l l  Holmes ,"  whose t e n u r e  on t h e  b en ch  of  t h e  
Supreme Cour t  f o l l o w e d  t h e  e r a  of Wai te  and F i e l d ,  " a c c o r d ­
ed t o  some c l a im s  t h e  p r o t e c t i o n  o f  t h e  C o n s t i t u t i o n  which 
he d e n i e d  t o  o t h e r s ,  a l t h o u g h  a l l  c l a im e d  t h e  s h e l t e r  o f  
t h e  ' l i b e r t y *  which  i t  p r o t e c t s . "44 Holmes was h e s i t a n t  
t o  oppose h i s  o p i n i o n  t o  t h e  economic  v iews  of  t h e  l e g i s ­
l a t u r e .  Hi s  h e s i t a n c y ,  however ,  d id  n o t  r e s o l v e  i t s e l f  i n  
comp le t e  j u d i c i a l  r e s t r a i n t .  What must be u n d e r s t o o d  
a bou t  t h e  j u d i c i a l  p h i l o s o p h y  o f  J u s t i c e  Holmes i s  t h a t  
s i n c e  he b e l i e v e d  t h a t  s o c i a l  deve lopment  i s  a  p r o c e s s  o f  
t r i a l  and  e r r o r ,  t h e  f u l l e s t  p o s s i b l e  o p p o r t u n i t y  f o r  t h e  
f r e e  p l a y  o f  t h e ,  human mind was an  i n d i s p e n s a b l e  p r e r e ­
q u i s i t e .  As a  r e s u l t .  Holmes a t t r i b u t e d  v e ry  d i f f e r e n t  
l e g a l  s i g n i f i c a n c e  t o  t h o s e  l i b e r t i e s  of t h e  i n d i v i d u a l  
which  h i s t o r y  h a s  a t t e s t e d  as  th e  i n d i s p e n s a b l e  c o n d i t i o n s  
o f  a  f r e e  s o c i e t y  f rom t h a t  wh ich  he a t t a c h e d  t o  l i b e r t i e s  
which d e r i v e d ' m e r e l y  f rom s h i f t i n g  economic a r r a n g e m e n t s .  
The e n d u r i n g  l i b e r t i e s  o f  t h e  i n d i v i d u a l  were embodied 
i n  t he  B i l l  o f  R i g h t s  and " s in c e  t h e s e  c i v i l  l i b e r t i e s  
were e x p l i c i t l y  s a f e g u a r d e d  i n  th e  C o n s t i t u t i o n ,  or  con ­
c e i v e d  t o  be b a s i c  t o  any n o t i o n  of  the  l i b e r t y  g u a r a n t e e d  
by t h e  F o u r t e e n t h  Amendment,  Holmes was f a r  more r e a d y  t o  
f i n d  l e g i s l a t i v e  i n v a s i o n  i n  t h i s  f i e l d  t h a n  i n  t h e  a r e a  
o f  d e b a t a b l e  economic  r e f o r m . This  i n d i v i d u a l  j u d i c i a l
44 I b i d . , p .  75.
45 I b i d . . p .  76 .
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p h i l o s o p h y  of  Holmes was f or  a l l  i n t e n t s  and p u r p o s e s  t h e  
g e n e r a l  r o o t  t h a t  de v e l o p e d  t ho  d i v i s i o n  of  t h e  ' now'  from 
the  ' o l d '  C o u r t .  Tho emphas i s  o f  t ho  s o - c a l l e d  'now'
Cour t  i s  on th e  p r o t e c t i o n  of  C o n s t i t u t i o n a l  c i v i l  r i g h t s  
and t h i s  new emphas i s  or changes i n  j u d i c i a l  p h i l o s o p h y  
ha s  d e r iv e d  i t s  b a s i s  f rom t h e  Holmesian d i v i s i o n .
D u r i n g  Holmes '  t e n u r e  of  o f f i c e ,  the  m a j o r i t y  of  
t h e  Cour t  was u t i l i z i n g  th e  nowly d i s c o v e r e d  'due p r o c e s s '  
c l a u s e  t o  n u l l i f y  s t a t u t e s  d e s i g n e d  t o  cu rb  t h e  e v i l s  of 
economic l a i s s e z - f a i r e .  I n d i v i d u a l  a s  we l l  a s  co rp o ra te  
r i g h t s  o f  p r o p e r t y  and o f  c o n t r a c t  p r e v a i l e d  over s o c i a l  
i n t e r e s t s .  "Thc^ Supreme Court s u b s t i t u t e d  i t s  economic  
and p o l i t i c a l  t h e o r i e s  f o r  t h o s e  of  t h o  l e g i s l a t u r e s  and 
d e s t r o y e d  t h e  l e g i s l a t i o n . "46 A g a i n s t  such  t h e o r i e s .  
Holmes w r o t e  h i s  d i s s e n t s .  As s e e n ,  " h i s  a c t i o n  was n o t  
duo t o  any t e n d e r n e s s  f o r  tho  p e r s o n a l  e lem en t ,  b u t  t o  
h i s  d o c t r i n e  th a t  s o c i a l  p o l i c y  was f o r  t h e  l e g i s l a t u r e s ,  
n o t  t h e  c o u r t s . "47 Holmes' d i s s e n t s  t e n d e d  t o  f i x  t h e  
b o u n d a r i e s  o f  j u d i c i a l  a c t i o n .  The g r e a t  im p o r t a n c e  
of  Holmes '  j u d i c i a l  p h i l o s o p h y ,  d e c i s i o n s  and a c t i o n s  l a y  
i n  the  f a c t  t h a t  he hold  f o r  a d e f i n i t e  d i v i s i o n  be tween  
l a i s s o z - f a i r o  economic freedom and l a i s s e z - f a i r e  p o l i t i c a l
4® H a r o ld  R. McKinnon, "The S e c r e t  of  Mr. J u s t i c e  
Holmes ; An A n a l y s i s ,  " The Holmes  jxoador , ed.  by J u l i u s  
J .  Marks,  (New York ,  196477~1>- 170.
4 7 I b i d . .  p .  1 7 1 ,
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f r eedom,  and  emphas ized  j u d i c i a l  i n t e r p r e t a t i o n  and a c t i o n  
w i t h  r e s p e c t  t o  t h e  l a t t e r .
The t y p i c a l  s i t u a t i o n  which  J u s t i c e  Holmes f a c e d  
vias a  l e g i s l a t i v e  e x e r c i s e  o f  p o l i c e  power ,  somet imes  by 
C o n g r e s s ,  u s u a l l y  by y s t a t e .  Hi s  d o c t r i n e  was t h a t  t h e  
l e g i s l a t u r e  co u ld  i n  e f f e c t  do a n y t h i n g  t h a t  was no t  ex-  
p r e s s l y  p r o h i b i t e d  by t h e  C o n s t i t u t i o n .  "The q u e s t i o n  
p r e s e n t e d  t o  t h e  Cour t  was w he th e r  t h e  r e g u l a t i o n  was a 
v a l i d  e x e r c i s e  o f  p o l i c e  power o r  w h e t h e r  i t  d e p r i v e d  a 
p e r s o n  o f  ' l i f e ,  l i b e r t y ,  o r  p r o p e r t y ' ,  w i t h o u t  due p r o ­
c e s s  o f  l a w . "45 A l t ho u gh  t h e  C o u r t s  r e c o g n i z e d  t h e  power 
o f  t h e  s t a t e s  t o , e n a c t  m eas u r e s  l i m i t i n g  f r ee do m  o f  a c t i v ­
i t y  and t h e  r i g h t s  o f  p r o p e r t y  when such  l i m i t a t i o n  was 
n e c e s s a r y  t o  t h e  h e a l t h ,  m o r a l s ,  s a f e t y  and w e l f a r e  o f  t h e  
p e o p l e ,  t h e  Due P r o c e s s  C l aus e  o f  t h e  F o u r t e e n t h  Amendment 
was u s e d  t o  i n s u r e  a  b r o a d  a r e a  of  f r e ed om .  The c l a u s e ,  i n  
o t h e r  words ,  became an i n s t r u m e n t  o f  l a i s s e z - f a i r e  econom­
i c  d o c t r i n e .  An i m p o r t a n t  example was t h e  Supreme C o u r t ' s
49d e c i s i o n  i n  Lockne r  v .  New York ,  and t h e  d i s s e n t i n g  
o p i n i o n  o f  J u s t i c e  Holmes.
48 I b i d . .  p .  168.
49 1 9 3  u .  S.  45 (1906)  The Dupreme Co u r t ,  s t a t i n g  t h a t  
t h e  r i g h t  o f  a  p e r s o n  t o  ,ioake c o n t r a c t s  i n  r e l a t i o n  t o  h i s  
b u s i n e s s  was p a r t  of  t h e  l i b e r t y  of  t h e  i n d i v i d u a l  p r o ­
t e c t e d  by t h e  F o u r t e e n t h  Amendment,  found t h e  s t a t u t e  
u n c o n s t i t u t i o n a l  a s  a - v i o l a t i o n  of t h e  f r e ed om  of  c o n t r a c t
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The New Deal  E ra
The H a u i i l t o n i a n i s m  men t i on ed  i n  t h e  p r e v i o u s  
s e c t i o n ,  p r e o c c u p i e d  i t s e l f  w i t h  p r o d u c t i o n  f o r  mone t ary  
g a i n  and n e g l e c t e d  t he  p r ob l e m  o f  d i s t r i b u t i o n .  Tho r e ­
s u l t  was t h e  Grea t  D e p r e s s i o n  of  the  1930*s .  I t  i n v o lv e d  
t h e  c u r ta i lm e n t  o f  p r o d u c t i o n ,  f a l l i n g  p r i c e s  and p r o f i t s ,  
and  g e n e r a l  unemployment .  Widespread economic  s t a g n a t i o n  
had  s e t  i n .  T h i s  economic c a l a m i t y  r e v i t a l i z e d  t h e  p o l i ­
t i c a l  p a r t y  sy s t e m .  The new p a r t y  p o l i t i c s  i n v o lv e d  a 
s h i f t  t o  u r b a n  i n t e r e s t s  and o u t l o o k s  and t h e  s w i t c h  f rom 
a g r a r i a n i s m  to  u r ba n  i n d u s t r i a l  complexes  r e s u l t e d  i n  a 
breakdown o f  s e c t i o n a l  a l l i a n c e s  and t h e  f o r m a t i o n  o f  
p o l i t i c s  t h a t  i n c o r p o r a t e d  c l a s s  d i v i s i o n s .  Org an i zed  
l a b o r  had r e p l a c e d  t h e  a g r a r i a n  s e c t i o n  as t h e  c h i e f  t h r e a t  
t o  t h e  b u s i n e s s  and i n d u s t r i a l  comm un i t i e s .
F r a n k l i n  De lano R o o s e v e l t  d u r i n g  h i s  f i r s t  two 
t e rms  as  P r e s i d e n t  of  t h e  U n i t e d  S t a t e s ,  I n s t i t u t e d  a p r o ­
gram t e rm ed  t h e  ’New Deal* t o  combat  t h e  D e p r e s s i o n .  The 
'New D e a l '  c o n s i s t e d  o f  two main p a r t s .  The f i r s t  i n c l u d e d  
t em por a ry  measu re s  d e s i g n e d  t o  provide  r e l i e f  and t o  
c o u n t e r a c t  t h e  e f f e c t s  o f  th e  economic  d e p r e s s i o n  which  
had begun  i n  1929 .  The s e con d  i n c l u d e d  pe rmanen t  measu re s  
d e s i g n e d  t o  r e h a b i l i t a t e  and s t a b i l i z e  t h e  n a t i o n a l  e c o n ­
omy so a s  t o  p r e v e n t  t h e  recu rren ce  of  s e v e r e  economic 
d i s l o c a t i o n s .
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Among t h e  t e m p o ra ry  m eas u r e s  a d o p t e d ,  were t h e  
p a s s a g e  o f  t h e  Emergency Bank R e l i e f  n e t ;  t h e  c r e a t i o n  
o f  t h e  F e d e r a l  Emergency R e l i e f  A d m i n i s t r a t i o n ;  t h e  
c r e a t i o n  of  t h e  C i v i l i a n  C o n s e r v a t i o n  Corps ;  and t h e  
e s t a b l i s h m e n t  o f  t h e  F e d e r a l  C i v i l  works A d m i n i s t r a t i o n  
which  was l a t e r  r e p l a c e d  by t h e  Works P r o g r e s s  A d m i n i s t r a ­
t i o n .
The 'New D e a l '  m ea su r e s  i n t e n d e d  t o  be pe rmanen t  
i n c l u d e d  t h e  N a t i o n a l  I n d u s t r i a l  Recove ry  Act  p a s s e d  i n  
Ju ne ,  1933,  and i n v a l i d a t e d  by the  Supreme Cour t  i n  1935;  
t h e  A g r i c u l t u r a l  A d j u s t m e n t  Ac t  p a s s e d  i n  May, 1933 ,  and 
i n v a l i d a t e d  by t h e  Supreme Cour t  i n  1936;  t h e  S e c u r i t i e s  
Ac t  of  1933 and t h e  S e c u r i t i e s  and  Exchange Act  of  1934;  
t h e  Tenne s see  V a l l y  A u t h o r i t y ,  c r e a t e d  i n  May, 1933;  t h e  
R u r a l  E l e c t r i f i c a t i o n  Ac t  o f  1936;  t h e  N a t i o n a l  Labor  Re­
l a t i o n s  Ac t  o f  1935,  t h e  F a i r  Labor  S t a n d a r d s  A c t ,  p a s s e d  
i n  Ju n e ,  1938; t h e  S o c i a l  S e c u r i t y  Ac t  o f  1935;  and t h e  
N a t i o n a l  Hous ing  Act  of  1934.
Hugo B l a c k ,  app o in ted  a s s o c i a t e  j u s t i c e  o f  t h e  
Supreme Cour t  i n  1937 by R o o s e v e l t ,  had  s p o n s o r e d  a number 
of  p r o g r e s s i v e  l e g i s l a t i v e  m easures ,  i n c l u d i n g  t h e  F a i r  
Labor  S t a n d a r d s  Ac t  o f  1938 w h i l e  he was a  U n i t e d  S t a t e s  
s e n a t o r  (D em oc ra t i c )  f rom Alabama.  F e l i x  F r a n k f u r t e r ,  
a f t e r  R o o s e v e l t ' s  e l e c t i o n  i n  1932,  became one o f  t h e  
P r e s i d e n t ' s  c l o s e s t  a d v i s e r s ,  c o n t r i b u t i n g  t o  t h e  d r a f t i n g  
o f  much New Deal  l e g i s l a t i o n .  I n  1939 he was named by .
R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.
3 3
R o o s e v e l t  t o  su cceod  Benjamin N. Cardoza as a s s o c i a t e  
j u s t i c e  of t h e  Supreme Court. A lthough he had p r e v io u s l y  
acquired  th e  r o p u t o t i o n  of a m i l i t a n t  l i b e r a l  and s o c i a l  
reform er,  .his o p in io n s  on m utters  b o fora  tha  Supreme 
Court g r a d u a l ly  caused him t o  become I d e n t i f i e d  w i th  the  
c o n s e r v a t i v e  e lement^® o f  th e  Coiirt  on some i s s u e s ,  
p r im a r i ly  th a t  of  ro -ap p o r t io n m cn t .
Since  the  i n c e p t i o n  of  t h e  'Nov. D e a l ' ,  the  Cour t  
had ho ld  u n c o n s t i t u t i o n a l  a number of  a d m in is t r a t io n  
m e a s u r e s ,  i n c l u d i n g  t h e  N ationa l  I n d u s t r i a l  Recovery A c t ,  
t h e  Pttrm Mortgage Ac t ,  and t h e  A g r i c u l t u r a l  Adjustment  
A c t .  I n  c a s e s  spch  a s  S c h e c h t e r  v .  U n i t e d  States,
U n i t e d  S t a t e s  V. Butler,5^ and C a r t e r  v . C arter  Coal  Co.,®® 
the Cour t  " s t r u c k  down v i r t u a l l y  t h e  whole New Deal  r e ­
covery  p r o g r a m . R o o s e v e l t ,  i m p a t i e n t  w it h  t h e
oO 'Now D:ial ' was a t ta c k e d  by c o n s e r v a t i v e s  as
d e s t r u c t i v e  o f  p r i v a t e  e n t e r p r i s e  and i n d i v i d u a l  i n i t i a -  
t i v e ;  i t  was defended by i t s  p a r t i s a n s  as  a b a la n c in g  
mechanism which would e l i m i n a t e  t ho  r e c u r r e n t  economic 
booms and d e p r e s s i o n s  of  c a p i t a l i s t  p ro d u ct io n  and i n ­
s u r e  an e q u i t a b le  d i s t r i b u t i o n  o f  w e a l t h  and o p p o r t u n i t y .  
The, g e n o r ^ l .' Consensus  t now.. i s o  t h a t  tho.' ! N ow ■Dcîs.H < - h e l p s  d;- 
t o  i n t r o d u c e  i n t o  t h o  U n i t e d  S t a t u s  a w i d e s p r e a d  a t t i t u d e  
t h a t  g o ve rn m e n t a l  r e g u l a t i o n s  of f r e e  economy was j u s t i ­
f i e d  t o  w h a t e v e r  e x t e n t  n e c e s s a r y  t o  s a t i s f y  the minimum 
needs of p u b l i c  w e l f a r e  and continuous  employment .
51 295 U .S .  495 (1 9 3 5 ) .
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c o n s e r v a t i v e  members o f  t h e  Cour t  f o r  t h e i r  o p p o s i t i o n  t o  
t h e  e x t e n s i o n  o f  C o n g r e s s i o n a l  power ove r  s o c i a l  and 
economic m a t t e r s ,  p ro p o s e d  t o  a p p o i n t  t o  t h e  Cour t  s i x  
a d d i t i o n a l  members ( one  f o r  e ach  j u s t i c e  ove r  s e v e n t y  
y e a r s  o f  a ge )  w i t h  more f o r w a r d - l o o k i n g  s o c i a l  and econ ­
omic p r i n c i p l e s ;  b u t  due t o  S e n a t e  o p p o s i t i o n  t o  t h e  p r o ­
posed  b i l l ,  t h e  a d m i n i s t r a t i o n  was f i n a l l y  f o r c e d  t o  
55abandon i t .  However ,  be tween  1937 and 1941 e i g h t  members 
o f  t h e  Cou r t  e i t h e r  r e s i g n e d  o r  d i e d ;  and i n  . the v a c a n c i e s  
l e f t  by t hem t h e  P r e s i d e n t  a p p o i n t e d  j u dge s  more f a v o r a b l e  
t o  t h e  'New D e a l ' .
The d i v i s i o n  be tween  economic and non-oconomic  
f r ee do m s  t h a t  was e f f e c t e d  by Holmes,  s e t  t h e  s t a g e  f o r  
t h e  v a s t  m a j o r i t y  o f  t h e  c i v i l  r i g h t s  d e c i s i o n s  which  b e ­
came t h e  b u s i n e s s  o f  t h e  ' new'  Cour t  and t h e  main work of  
t h e  b a r r e n  C o u r t .  "Ever  s i n c e  t h e  a d v e n t  o f  t h e  'New Deal  
Cour t*  i n  1937 . . . t h e  C o u r t ' s  p r e o c c u p a t i o n  w i t h ,  and 
i n ,  t h e  b a s i c  f r e e d o m s  h a s  b e e n  w i t h  t h e  ' n o n - e c o n o m i c '  
J u d i c i a l  v e t o e s  imposed b o t h  upon t h e  s t a t e s  and  t h e  
n a t i o n a l  governmen t  "have  been  i nv ok ed  be ca u se  t h e y  i n ­
f r i n g e d  p e r s o n a l  l i b e r t i e s  o t h e r - t h a n - e c o n o m i c  s a f e g u a r d e d  
un d e r  t h e  f e d e r a l  C o n s t i t u t i o n . Economic policies
5® P r e s i d e n t  R o o s e v e l t ' s  ' c o u r t - p a c k i n g '  scheme came 
a f t e r  hi t .  ove rwhe lming v i c t o r y  i n  1936 ove r  Gove rnor  A l f r e d  
M. London,  t h e  R e p u b l i c a n  nominee f o r  P r e s i d e n t  o f  t h e  
U n i t e d  S t a t e s ,  f r om Ka ns a s .
5°  Henry  J -  Abraham,  The J u d i c i a r y , ( B o s t o n , 1 9 6 5 ) , p .  39, 
57 I b i d . ,  p .  39,
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have become r e l a t i v e l y  f r e e  f rom j u d i c i a l  i n t e r f e r e n c e  
and  as  such  the  C o u r t ' s  r o l e  can  be i n t e r p r e t e d  a s  j u d i ­
c i a l  ' l a i s s e z - f a i r e ' .  n.ny a t t e m p t  by Congress  a t  l e g i s ­
l a t i n g  p o l i c i e s  o f  a ' c u l t u r a l ' o r  ' noneconomic* n a t u r e  
however ,  c an  and ha s  been  deemed r i p e  f o r  th e  j u d i c i a l  
a x e . I t  i s  he re  t h a t  t h e  ' a c t i v i s t i c '  r o l e  o f  t h e  Cou r t  
i s  b e s t  e v id e n c e d ,  and  i t  i s  h e r e  t h a t  t h e  b r e a k  be tween 
t h e  ' o l d *  and t h e  'new' Cour t  can b e s t  be shown.  " J u d g e s  
de ep l y  r e s p e c t f u l  o f  democracy  h e s i t a t e  t o  I n t r u d e  upon 
t h e  p o l i t i c a l  p r o c e s s e s ,  e x c e p t  t o  p r o t e c t  t h e  most  b a s i c  
human f r eed om s  or t o  r e s o l v e  c o n f l i c t s  i n  the  p o l i t i c a l  
i n t e r eg n u i a  be tween  the  f i f t y - o n e  s t a t e  and n a t i o n a l  demo­
c r a t i c  sy s t e m s  . . . t h i s  i s  t h e  e s s e n c e  o f  t h e  new 
c o n s t i t u t i o n a l  l a w . "5®
The B a s i s  For  The Changes 
Th is  ve ry  b r i e f  and g e n e r a l  h i s t o r y  of  t h e  
Supreme C o u r t ' s  r o l e  s i n c e  i t s  i n c e p t i o n  seems to  s u g g e s t  
t h a t  t h e  q u e s t i o n  of t h e  C o u r t ' s  p r o p e r  r o l e  i s  no t  
s u s c e p t i b l e  of  any s i n g l e  f i n a l  an swer .  The main c o n c l u ­
s i o n  t o  be drawn i s  t h a t  t h e  i n t e r e s t s  and v a l u e s ,  and 
hence  t h e  r o l e  of  t h o  Cour t  have s h i f t e d  f u n d a m e n t a l l y  
and o f t e n  i n  t h e  p r e s e n c e  o f  s h i f t i n g  n a t i o n a l  c o n d i t i o n s  
and i n  t h e  p resen ce  of  s h i f t i n g  c o n d i t i o n s  w i t h i n  t he
58 I b i d . .  p .  98,
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v a r i o u s  g e o g r a p h i c  s e c t i o n s  o f  t h e  n a t i o n .
Changing n a t i o n a l  c o n d i t i o n s  t h a t  have  i n i t i a t ­
ed s i g n i f i c a n t  i s s u e s  which  i n  t u r n  were f a c e d  by t h e  
’ o l d ’ Cou r t  have been ,  as  p r e v i o u s l y  m e n t i o n e d ,  t h e  
d o c t r i n e  o f  v e s t e d  i n t e r e s t s ,  t h e  growth o f  b u s i n e s s ,  t h e  
Granger  Movement,  t h e  c r e a t i o n  o f  t r u s t s  and t h e  G r e a t  
D e p r e s s i o n .  O th e r  s i g n i f i c a n t  movements and e v e n t s  such  
a s  Theodore  R o o s e v e l t ’ s p r o g r e s s i v i s m  ( 1 9 0 1 - 1 2 ) , t he  
two World Wars ,  and th e  ’Red s c a r e have a l l  p l a y e d  t h e i r  
p a r t  i n  t h e  sh a p i n g  o f  j u d i c i a l  p o l i c y .  S h i f t i n g  c o n d i ­
t i o n s  w i t h i n  t ho  d i f f e r e n t  p a r t s  of t h e  n a t i o n  a t  p a r t i c u ­
l a r  t im e s  e . g .  t h e  Dred S c o t t  i . D c c i s i o n i , h a v e  a l s o  
sha ped  j u d i c i a l  p o l i c y .
The fu n d a m e n ta l  o b j e c t i v e s  proc la im ed by t h e  f i r s t  
P r o g r e s s i v e  P a r t y ,  c o l l o q u i a l l y  known a s  t h e  " B u l l  Moose 
P a r t y "  were t h e  e l i m i n a t i o n  of  t h e  c o n t r o l  o f  t h e  F e d e r a l  
government  by c o n s e r v a t i v e  b u s i n e s s  i n t e r e s t s ,  and t h e  
enac tmen t  of  r e f o r m s  fa v o u r in g  t h e  farmers and w o r k e r s .  
Theodore  R o o s e v e l t ,  l i k e  J a c k s o n  and L i n c o l n ,  b e l i e v e d  t h a t  
i t  was t h e  d u t y  of t h e  P r e s i d e n t  t o  i n i t i a t e ,  and cause  to  
be  implemented  by C o n g re s s ,  a  p o l i c y  of  s o c i a l  and 
economic b e n e f i t  t o  t h e  peop le  a t  l a r g e .  See R i c h a r d '  
H o f s t a d t e r ,  The American P o l i t i c a l  T r a d i t i o n  (New York ,
194 8 ) ,  C h a p t e r  X.
55 See Mendel son,  p .  117.
51 19 Howard 393,  15L. Ed.  691 ( 1 8 5 7 ) .  The Dred S c o t t  
Case i s  I m p o r t a n t  because  i t  was d e c i d e d  i n  such  a manner  
as t o  p a s s  upon  t h e  q u e s t i o n  of  c o n s t i t u t i o n a l  power; and 
b e ca us e  i t  r e k i n d l e d  t h e  f i r e s  o f  s e c t i o n a l  h a t r e d .  The 
o p in io n  o f  Chief  J u s t i c e  Taney r e v e a l e d  the  s t r a t e g y  by 
whi ch  the Court ho^ed  t o  l e s s e n  s l a v e r y  a g i t a t i o n ,  b u t  which  
had t h e  u n i n t e n t i o n a l  e f f e c t  o f  f u r t h e r  i n f l a m i n g  p u b l i c  
s e n t i m e n t  and i n c r e a s i n g  t h e  t n r e a t  of  war .  The C o u r t  h e l d ,  
among o t h e r  t h i n g s ,  t h a t  Congress had no power t o  make Dred 
S c o t t  a  f r e e  man by v i r t u e  of h i s  r e s id e n c e  in  f r e e  t e r r i t o r y .
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Tho c o n c e p t  o f  t h e  j u d i c i a l  f u n c t i o n  t h a t  i s
r e f l e c t e d  i n  one e r a  c o u ld  not h o l d  sway i n  another  e r a .
The j u d i c i a l  f u n c t i o n  i s  a  p e c u l i a r  f u n c t i o n  - p e c u l i a r
t o  an e r a .  "The f a c t s  o f  t h e  C o u r t ' s  h i s t o r y  i m p e l l i n g l y
su g g e s t  a  f l e x i b l e  and non-dogmatic  i n s t i t u t i o n  f u l l y
a l i v e  t o  s u c h  r e a l i t i e s  a s  t h e  d r i f t  o f  p u b l i c  o p i n i o n  and
t h e  d i s t r i b u t i o n  of  power i n  the  American r e p u b l i c . " ® ^
The r o l e  o f  t h e  C o u r t  v a r i e s  d i r e c t l y  w i t h  p u b l i c  demand.  ,
I t  i s  n o t  t o  s u g g e s t  t h a t  the  h i s t o r i c a l  
Cour t  ha s  s l a v i s h l y  coun t ed  t h e  p u b l i c  
p u l s e ,  a s s e s s e d  t h e  power r e l a t i o n s h i p s  
t h a t  co n fro n ted  i t ,  and shaped  i t s  d e ­
c i s i o n s  a c c o r d i n g l y .  The p r o c e s s  i n  
q u e s t i o n  i s  a good d e a l  more s u b t l e  t h a n  
t h a t .  'We might  come c l o s e r  t o  th e  t r u t h  
i f  we s a i d  t h a t  t h e  judges  have o f t e n  
a g r e e d  w i t h  t h e  main c u r r e n t  o f  p u b l i c  
s e n t i m e n t  b e cau se  t h e y  were them se lvos  
p a r t  o f  t h a t  c u r r e n t ,  and n o t  b e cau se  
t h e y  f e a r e d  t o  d i s a g r e e  w i t h  i t  . . . 
bu t  t h e  s a l i e n t  f a c t ,  w h a t e v e r  the e x ­
p l a n a t i o n ,  i s  t h a t  t h e  Court has  se ldom 
lagg ed  f a r  be h in d  or  f o r g e d  f a r  ahead  o f
Ame r i c a .  63
The dua l i sm®4 i m p l i e d  i n  t h e  c o n c e p t i o n  of  t h e  Supreme
t h a t  even  i f  he had been f r e e  a t  some t i m e  w h i l e  o u t s i d e  
M i s s o u r i ,  he was now a - s l a v e  by v i r t u e  of M i s s o u r i  l aws ;  
and t h a t ,  i n  any e v e n t ,  as  a  Negro he could  n o t  b e  a  c i t i z e n  
of the  U n i t e d  S t a t e s  w i t h i n  t h e  meaning  o f  t h e  C o n s t i t u t i o n  
and t h e r e f o r e  c o u l d  n o t  sue f o r  h i s  f r e e d o m  i n  a  f e d e r a l  
c o u r t .  . _ For  résumé of  the  Dred S c o t t  d e c i s i o n  s ee
Mason and Beany op. cit., pp 32-3B-.
5^ McCloskey,  op.  c i t . ,  p .  223.
63 I b i d . ,  p .  224.
64 The two i d e a l s  o f  American government are popular
s o v e r e i g n t y  and f u n d a m e n ta l  law.  The l o g i c a l  c o n f l i c t  between  
t h e s e  two i d e a l s  was l e f t  u n r e so lv e d  and t h e  tatek of  c o ­
o r d i n a t i n g  them was p l a c e d  upon th e  Supreme Cour t  i n  the  
concept o f  j u d i c i a l  r e v i e w .
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Cour t  d i r e c t e d  t h e  Cour t  no t  t o  shape  i t s  p o l i c i e s  w i t h o u t  
r e g a r d  t o  p o p u l a r  s e n t im e n t .
The Supreme Cour t  i s  a  p o l i t i c a l  i n s t i t u t i o n  and 
must  a lways  a c t  a s  one. I t  p o s s e s s e s  th e  power o f  p u b l i c  
o p i n i o n  or t h e  power o f  t h e  ’ t i m e s '  as b o t h  a l e a d e r  and  
a  r e g i s t e r  o f  i t .  The v i t a l  l i n k  of  t h e  Cou r t  t o  t h e  l e g a l  
p o l i t i c a l  and gove rnm en ta l  p r o c e s s e s  of  t h e  day i s  a b s o ­
l u t e l y  n e c e s s a r y .  To be ' a - p o l i t i c a l ' would render i t  u s e ­
l e s s .  A b r o a d  and y e t  r e l a t i v e l y  c o n c i s e  d e f i n i t i o n  o f  
’p o l i t i c s ’ i s  ’ t h a t  a c t i v i t y  which  g i v e s  sh ares  of  power 
t o  p e r s o n s  o r  g roup s  w i t h i n  s o c i e t y  commensurate  w i t h  t h e i r  
im po r t an c e  or  w or th  i n  t h a t  s o c i e t y ’ . As su c h ,  t h e  C o u r t  
would seem t o  m e r i t  t h e  power t h r u s t  i n  i t s  h a n d s ,  as  a 
g roup ,  o r  more p r e c i s e l y  a s  i n d i v i d u a l  j u s t i c e s  w i t h i n  t h e  
g r oup .  The Cour t  i s  a  d i s t i n c t ,  p o l i t i c a l l y  a c t i v e  com­
ponen t  i n  t h e  Ameri can  s y s t e m  of  government  which  i s  t h e  
d i r e c t  ou tg ro wt h  of  a p a r t i c u l a r  o r  u n iq u e  s o c i e t y .  "The 
C o ur t  n e v e r  d e p a r t s  d r a s t i c a l l y  f r om t h e  p o l i c y  o f  t h e  
lawmaking m a j o r i t y  i n  t h e  l o ng - run . "®®  S h o r t - r u n  ' j u n k e t s ’ 
f rom th e  d i c t a t e s  l a i d  down by t h e  lawmaking m a jo r i ty  a r e  
commonplace,  b u t  g e n e r a l l y  s p e a k i n g  t h e y  a r e  q u a n t i t a t i v e l y  
no more t h a n  t h a t .  I n  l i n e  w i t h  t h o  t i m e s ,  t h e r e f o r e ,  i t  
i s , t r u e  t o  t h e  o f t e n  r e c i t e d  p h r a s e ,  a chamber f o r
65 Abraham,  o p . c i t . . p .  116.
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66' s ü b e r - s o c o n d  t h o u g h t ' .  But,  i t  i s  i m p o r t a n t  t o  r e a l i z e  
t h a t  a  chamber such  a s  t h i s  w i t h  a  f u n c t i o n  as  a p p a r e n t  as 
t h i s ,  must  n e v e r t h e l e s s ,  bo ' p o l i t i c a l ' ,  and  c o n se q u en t ly  
s u b j e c t  i t s e l f  and a l i g n  i t s e l f  w i t h  t h e  s o c i a l  p r e s s u r e s  
of  t h o  day .
S h i f t  Towards C i v i l  R i g h t s  
The C o u r t ' s  modern s h i f t  away f rom c o n c e rn  w i t h  
economic r i g h t s  t ow ard  con ce r n  w i t h  c i v i l  r i g h t s  c an  be 
p r o p e r l y  e v a l u a t e d  only when i t  i s  seen  i n  h i s t o r i c a l  p e r ­
s p e c t i v e .  For e x a m p le , u n t i l  1360,  i hae r l e a  was u n d e c i d e d
»
on t h e  f e d e r a l  q u e s t i o n ;  u n t i l  1932,  Amer ica  was unde -  
c i d e d  a b o u t  t h o  q u e s t i o n  of  economic c o n t r o l  v e r s u s  
l a i s s e z - f a i r e .  U n t i l  t h e s e  d a t e s ,  t h e  Cou r t  c o u l d  s t i l l  
h e l p  t h e  n a t i o n  ch o o se .  Once n a t i o n a l  judgment had 
c r y s t a l l i z e d ,  i t  would have been  u s e l e s s  f o r  t h e  Cour t  no t  
t o  a c t  a c c o r d i n g l y .  The Cour t  ha s  a lways  f o c u s e d  on t h e
66 The u s u a l  n o t i o n  i m p l i e d  by t h e  u se  o f  t h e  t e r m i n o l o g y  
' a chamber f o r  s o b e r  s econd t h o u g h t s ' ,  i s  a  n o n - d e m o c r a t i c  
group l i k e  P l a t o ' s  N o c t u r n a l  C oun c i l  or an a r i s t o c r a t i c  
u p p e r  h o u se ,  bu t  t h i s  t e r m i n o l o g y  may a l s o  be us e d  t o  d e ­
s c r i b e  t h e  Supreme C o u r t ' s  r o l e  i n  t h e  American sys tem  of  
gove rnmen t .  I t  i s  an  a p p o i n t e d ,  s e l e c t ,  d e t a c h e d  and im­
p a r t i a l  t h i r d  b r a n c h  o f  government  and i t s  sphere o f  a c t i o n  
i s  ' j u d i c i a l  r e v i e w '  or t h e  p r o c e s s  whereby an a l t e r n a t e  
body o th e r  than th e  l awmaking branch o f  government can and 
does  p a s s  on t h e  l e g i t i m a c y  or  c o n s t i t u t i o n a l i t y  o f  p o l i c y  
form u la ted  by t h a t  lawmaking branch.  As such ,  i t  i s  a 
'chamber' and i t  does p ro v id e  ' f a ir - m in d e d  c r i t i c i s m '  o f  
p o l i c y  i n  the  f o r m  o f  a ' s e co n d '  exam in at ion .  The Supreiae 
C o u rt ' s  r o l e  does n e c e s s a r i l y  f a l l  w i t h i n  t h e  dem ocrat ic  
method o f  p o l i t i c a l  a c t i o n  ( u n l i k e  t h e  two a forem en t io n ed  
ex a m p les ) ,  but b e in g  dem ocrat ic  does n o t ,  I f u e l ,  d im in ish  
th e  v a lu e  o f  l a b e l l i n g  i t  i n  t h i s  manner. Even t h o u g h  i t  i s  
a  dem ocrat ic  g r ou p ,  i t  does have the  e l i t e s t  o v e r t o n e s  of  
P l a t o ' s  N o c t u r n a l  C ou nc i l  or an a r i s t o c r a t i c  upper ho use .
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i s s u e s  of t h o  day .  S ince  1937,  thu Court haw a t t e m p t e d  
to  e v o lv e  a c i v i l  r i g h t s  d o c t r in e  th a t  w i l l  r e s p e c t  tho 
commitment o f  t h e  American l i b e r t a r i a n  t r a d i t i o n ,  y e t  not  
s t r a y  from t h e  e x i g e n t  A.ierican p o l i t i c a l  r e a l i t y .  Tho 
Court "has e v i d e n t l y  stopped i n t o  t h e  vacuum c r e a te d  by 
t ho  f a i l u r e  -  some would c o n t e n d  d e l i b e r a t e  d e f a u l t  - of  
Cengross a n d ,  t o  a c o n s id e r a b ly  l e s s e r  e x t e n t ,  t ho  Execu­
t i v e ,  to  d i s c h a r g e  t h e  r e s p o n s i b i l i t i e s  imposed or im p l ied  
by the C o n s t i t u t i o n  of t h e  U n i t ed  h t o t a s  o f  A m e r i c a . "5?
b i t h i n  th e  l i m i t s  o f  what i t  reg a r d s  as 
i t s  c a p a c i t i e s ,  thy  Court can bo expected  
to  preoccupy i t s e l f  w ith  the  i s s u e s  th a t  
most preoccupy America.  And c i v i l  r i g h t s  v 
i s  j u s t  such  an i s s u e  . . . s t i l l  unde­
c id ed  i n  s p i t e  of what p a r t i s a n s  on e i t h e r  
s i d e  would l i k e  t o  t h i n k ,  , and n o t  by- i t s  
t' r . iui. nptup©.. i n a p p r o p r i a t a f f o r - s o m e  form of 
j u d i c i a l  i n t e r v e n t i o n .  I n  t u r n i n g  i t s  
a t t e n t i o n  t o  t h i s  s u b j e c t ,  t h e  Court was 
a c t i n g , i n  p e r f e c t  h i s t o r i c a l  c h a r a c t e r .
Tho emergence t h e n  of  t h e  Supreme Cour t  as t h e  g u a r d i a n
and p r o t e c t o r  o f  t h e  c i v i l ;  r i g h t s  o f  t h e  American p e o p l e
r e f l e c t s  " t h o  g rowing  concern o f  t h e  p e o p le ,  both  a s
i n d i v i d u a l s  and as  members o f  i n t e r e s t  g r o u p s ,  w i t h  t h e s e  
freedoms and t h e  p ro b l em s  t h a t  i n e v i t a b l y  a t t e n d  th e m ."59 
Tho work of  t h e  b a r r e n  C o u r t ,  as  ha s  be an  th e  
case  w i t h  a l l  t h e  Supreme C o u r t s  t h a t  have- p r e c e d e d  i t ,
n7 Abraham, o p . c i t . ,  p .  37 .
58 McCloskey,  op .  c i t . ,  p .  226.
59 Abraham, op.  c i t . ,  p .  37.
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i s  d i r e c t l y  r e l a t e d  t o  t h e  p o l i t i c a l  e v e n t s  and c i r c u m ­
s t a n c e s  p e c u l i a r  t o  i t s  e r a .  The e v e n t s  and  c i r c u m s t a n c e s  
of  t h e  y e a r s  immediately p r e c e d in g  i t s  i n c e p t i o n ,  and 
a l s o  d u r i n g  i t s  t e n u r e ,  have been  r e s p o n s i b l e  f o r  t h e  
b a r r e n  C o u r t ' s  c o n c e rn  w i t h  t h e  c i v i l  r i g h t s  a r e a .  A 
d i s c u s s i o n  o f  t h i s  e r a  i s  g i v e n  i n  C h a p t e r  IV as  b a c k ­
g round  t o  t h e  a n a l y s i s  of t h e  d e c i s i o n s  i t  has  d e l i v e r e d  
w i t h  r e s p e c t  t o  p r o c e d u r a l  r i g h t s  c a s e s .
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CHATTER I I I  
THE 'UÀRREN COURT' -  THE JUSTICES
 ^ JUDICIAL PHILOSOPHY OF THE JUSTICES INVOLVED
Through t h e  h i s t o r i c a l  a n a l y s i s  of t h o  b u s i n e s s  
o f  t h e  Supreme Cour t  r e l e v a n t  t o  t h i s  p a p e r ,  i t  h a s  been  
p o s s i b l e  t o  t r a c e  the  v a r i o u s  k i nd s  o f  c a s e s  t h e  C o u r t s  
have  chosen  t o  h e a r  and t h e  d é d i s i o n s  t h a t  t h e y  have 
r e n d e r e d .  The c a s e s  h e a r d ,  and t h e  d e c i s i o n s  r e a c h e d  have 
v a r i e d  d i r e c t l y  w i t h  t h e  i n d i v i d u a l  p e r s o n a l i t i e s  and j u -  
d i c i a l  p h i l o s o p h i e s  o f  t h e  j u s t i c e s  i n v o l v e d .  The most  
i m p o r t a n t  f a c t  t o  c o n s i d e r ,  w i t h  r e g a r d  t o  t h e  Supreme 
Cour t  j u d i c i a l  p r a c t i c e  i s  t h a t  a l t h o u g h  t h e o r e t i c a l l y  t h e  
Cour t  h a s  t h e  ' l a s t  s a y ' ,  i t  h a s  t h e  ' l a s t  say ' on ly  f o r  a 
t i m e .  J u d i c i a l  d e c i s i o n s  are  s u s c e p t i b l e  t o  r e v e r s a l  and 
no a dh e r e n c e  t o  any p r e c e d e n t  can  be g u a r a n t e e d .  T h i s  i s  
t r u e ,  b e c a u se  each  j u s t i c e  of  e ach  Cour t  c o n t r i b u t e s  
so m e th in g  d i f f e r e n t  by way of  m o d i f i c a t i o n ,  r e v i s i o n  br  
r e v o c a t i o n ,  t o  t h e  j u d i c i a l  p r o c e s s .  Complement ing s o c i a l  
p r e s s u r e s  and s t a n d a r d s  as a f a c t o r  n e c e s s a r y  i n  u n d e r ­
s t a n d i n g  and i n t e r p r e t i n g  t h e  d i f f e r e n t  C o u r t s ,  i s  t h e  a l l -  
i m p o r t e n t  f a c t o r  of  p a r t i c u l a r  i n d i v i d u a l  j u d i c i a l  
p h i l o s o p h i e s .
42
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The B u s i n e s s  Of The ' b a r r e n  C o u r t '
The Supreme Cour t  ha s  nev e r  be en  conce rne d  w i t h  
t h e  p r o t e c t i o n  of  c i v i l  r i g h t s  t o  t h e  e x t e n t  t h a t  i t  has  
d u r i n g  t h e  t e n u r e  of  t h e  War ren  C o u r t .  The p r o t e c t i o n  of  
t h e  C o n s t i t u t i o n a l  c i v i l  r i g h t s  o f  t h e  i n d i v i d u a l  can 
a c c u r a t e l y  be d e s c r i b e d  as  t h e  most  i m p o r t a n t  b u s i n e s s  of  
t h e  C o u r t .  D e s p i t e  t h e  somewhat  awesome p o s i t i o n  of  t h e  
n i ne  j u s t i c e s ,  t h e y  a r e  d e c i d e d l y  human men, and t h e  
i n t e r p l a y  o f  t h e i r  d i f f e r i n g  ba ckg rou nd s  and t empe ra men t s  
. e f f e c t s  what  becomes t h e  law of  t h e  l a n d .
The Two Wings Of The 'War ren  C o u r t '
♦
The C o u r t ,  w i t h  r e s p e c t  t o  t h e  t y p e s  of  d e c i s i o n s  
r e n d e r e d  i n  p r o c e d u r a l  r i g h t s  c a s e s ,  i s  d i v i d e d  i n t o  two 
majo r  wings  wh ich  can  be l a b e l l e d  - ' a c t i v i s t i c '  and 
' s e l f - r e s t r a i n t i v e ' .  These two wings r e p r e s e n t  s u b s t a n t i ­
a l l y  d i f f e r i n g  j u d i c i a l  p h i l o s o p h i e s .  B e f o r e  r e v i e w i n g  
t h e  main t r e n d s  i n  t h e  Warren Cour t  w i t h  r e s p e c t  t o  p r o ­
c e d u r a l  r i g h t s  c a s e s ,  and s e c o n d l y ,  p l a c i n g  t h e  i n d i v i d u a l  
j u s t i c e s  i n  t h o s e  t r e n d s ,  i t  i s  n e c e s s a r y  t o  d e f i n e  t h e  
two ' l a b e l s '  and no t e  t h e i r  d i f f e r e n c e s  and s i m i l a r i t i e s  
s i n c e  some j u s t i c e s  c an no t  be e a s i l y  p l a c e d  i n  e i t h e r  
wing.
T h e i r  much a d v e r t i s e d  d i f f e r e n c e s  a r e
c o n f i n e d  t o  t h e  l i m i t e d  . a rea  o f  c i v i l  
l i b e r t y  . . . more p a r t i c u l a r l y  t h e  i s s u e  
has  been  t h i s :  how f a r  s h a l l  a  Cou r t  go 
i n  o v e r r i d i n g  t h e  p o l i t i c a l  p r o c e s s e s  f o r  
t h e  p r o t e c t i o n  o f  p e r s o n a l  f r e edom . . .  
o r  c o n v e r s e l y ,  t o  what  e x t e n t  sh o u l d  such
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m a t t e r s  be l e f t  f o r  s o l u t i o n  by t h e  
p o l i t i c a l  p r o c e s s e s  t hemse lveG??^
• i i c t i v i s r a ’ V e r sus  ’. S e l f - R e s t r a i n t ’
The e x e c u t i v e  and  l e g i s l a t i v e  b r a n c h e s  o f  
government  a r e  g i v e n  e wide r ang e  o f  a c t i o n  by t h e  j u d i c i a l  
‘ s e l f - r e s t r a i n t e r s  a s  l ong  a s  sucii  a c t i o n s  a r e  no t  a 
d i r e c t  v i o l a t i o n  of  t h e  b a s i c  t e n e t s  o f  t h e  C o n s t i t u t i o n  
a s  i n t e r p r e t e d  by t h e  j u s t i c e s .  The j u d i c i a l  a c t i v i s t s  
on t h e  o t h e r  hand ,  a r e  n o t  a s  w i l l i n g  t o  g r a n t  t o  t h e  
p o l i t i c a l l y  r e s p o n s i b l e  b r a n c h e s  of  gove rnment  such  a 
wide a r e a  of l e g i s l a t i v e  m o b i l i t y  or  f reedom.  Compara­
t i v e l y  s p e a k i n g ,  ^ a c t i v i s t s '  a r e  more wary o f  l e g i s l a t i v e  
i n t e r f e r e n c e  i n  t h e  d i c t a t e s  o f  t h e  C o n s t i t u t i o n  t h a n  a r e  
t h e  ' s e l f - r e s t r a i n t e r s * .  ‘A c t i v i s t s  a r e  more p r o n e  t o  
l e g i s l a t e  ( c o n t r a d i c t  l e g i s l a t i o n  i n  t h e  fo rm  o f  j u d i c i a l  
i n t e r p r e t a t i o n  of t h e  C o n s t i t u t i o n )  than- a r e  t h e  l e s s  
a f f i r m a t i v e  o r  a g g r e s s i v e  s e l f - r e s t r a i n e r s B a s i c a l l y  
t h e n ,  t h e  d i chotomy be tween  ' a c t i v i s m '  and ‘s e l f - r e s t r a i n t ‘
h i n g e s  on t h e  ’’p o s i t i o n  o f  t h e  j u s t i c e s  on t h e  q u e s t i o n  of
71when t h e  Cour t  sh o u l d  e n t e r  t h e  f i e l d  to  say ’n o ’ I n  
t h e  f i n a l  a n a l y s i s ,  ” i t  comes down t o  a b a s i c  d i f f e r e n c e  
of  r e a d i n g  c o n s t i t u t i o n a l  commands i n  t h e  l i g h t  o f  t h e  
j u d i c i a l  f u n c t i o n .
Menda l son ,  o p . c i t . ,  p .  98 
I b i d . , p .  114.
7? I b i d ; ,  p .  114.
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The t e rm s  ‘a c t i v i s m ’ and ’ s e l f - r e s t r a i n t ’ when 
a p p l i e d  t o  t h e  a c t i o n s  of  Supreme Cour t  j u s t i c e s  o f f e r  a 
much more c o n c i s e  frame of r e f e r e n c e  t h a n  does  t h e  some­
what  commonplace v e r n a c u l a r  of  ’ l i b e r a l ’ v e r s u s  ’ c o n s e r v a ­
t i v e ’ . The j u d i c i a l  p h i l o s o p h y  i m p l i e d  by t h e  c a s t i n g  of  
c e r t a i n  j u s t i c e s  a s  ’ l i b e r a l s ’ , meant t h a t  " t h e y  ( s i n c e  
t h e  Cour t  o f  t h e  1 9 3 0 ’ s )  have b e en  w i l l i n g  t o  g ive  a 
g e n e r o u s  i n t e r p r e t a t i o n  t o  t h e  B i l l  o f  R i g h t s ,  on t he  one 
hand ,  and have c o n s i s t e n t l y  up h e ld  government l e g i s l a t i o n  
i n  the economic realm, on t h e  o t h e r .  The ’ c o n s e r v a t i v e ’
p o s i t i o n  meant t h a t  th e  j u s t i c e s  in v o lv e d  have g i v e n  l e s s  
g e ne r ou s  i n t e r p r e t a t i o n s  e i t h e r  i n  one or  i n  b o t h  o f  t h e s e  
a r e a s .  Th i s  method of d e s c r i b i n g  op p os in g  j u d i c i a l  p h i l o ­
s o p h i e s  proved e x t r e m e l y  vague and i n c o n s i s t e n t .  ’’A more 
mo ns t rous  o v e r s i m p l i f i c a t i o n  and i n dee d  i n c o r r e c t n e s s  i s  
h a r d l y  i m a g i n a b l e .
D e s p i t e  t h e  a d v a n t a g e  g a i n e d  i n  a p p l y i n g  t h e  
t e rm s  ' a c t i v i s t '  and ' s e l f - r e s t r a i n e r '  i n s t e a d  o f  t h e  
t r a d i t i o n a l  ’ l i b e r a l ’ and ’ c o n s e r v a t i v e ’ , t h e r e  i s  no 
c l a s s i f i c a t i o n  t h a t  c o m p l e t e l y  and e f f e c t i v e l y  d e n o t e s  the  
d i f f e r e n c e  i n  j u d i c i a l  p h i lo so p h y  t h a t  e x i s t s  among t h e  
Cour t  members .  I t  i s  r e l a t i v e l y  d i f f i c u l t  t o  p l a c e  t h e  
v a r i o u s  j u s t i c e s  r i g i d l y  on e i t h e r  s i d e .  For p u r p o s e s  of
73 I b i d . ,  p .  112.
74 Ibid.^ p. 112.
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t h i s  p a p e r ,  however ,  a l o o s e  c l a s s i f i c a t i o n  i s  h e l p f u l ,  
b e ca u se  a t  b e s t  i t  e s t a b l i s h e s ,  n u m e r i c a l l y  s p e a k i n g ,  t h e  
Warren Co ur t  as  an a c t i v i s t  one .  T h i s  p ronouncemen t  i s  
s u b j e c t  t o  v e r i f i c a t i o n  t h r o u g h  t h e  a n a l y s i s  o f  t h e  a c t u a l  
c a s e s  h e a r d  and  t h e  d e c i s i o n s  d e l i v e r e d  by t h e  Cour t  i n  
th e  p a r t i c u l a r  a r e a  r e l e v a n t  t o  t h i s  paper.
Tiie Members Of The ’Warren  C o u r t ’
C h i e f  J u s t i c e  E a r l  War r en ,  an E i s enhower  a p p o i n ­
t e e  i n  1953,  heads th e  C o u r t .  The o t h e r  members a s  o f  
Ju n e ,  1967,  were Hugo L. B l a c k ,  a R o o s e v e l t  a p p o in te e  i n  
1939,  Tom C l a r k , a  Truman a p p o i n t e e  i n  1949,  John  M a r s h a l l  
H a r l a n ,  a n  E is enhower  a p p o i n t e e  i n  1955,  W i l l i a m  J . B renn an  
an E i s enhower  app o in tee  i n  1956,  P o t t e r  S t e w a r t ,  a l s o  an 
E is enhower  a p p o i n t e e , i n  1968 ,  Byron Whi t e ,  a  Kennedy a p ­
p o i n t e e  i n  1962,  and übe  P o r t a s ,  a Johnson  a p p o i n t e e  i n  
1965.76
In, p l a c i n g  t h e  i n d i v i d u a l  j u s t i c e s  w i t h i n  t h e  
two main t r e n d s  of  j u d i c i a l  p h i l o s o p h y  e x h i b i t e d  i n  t h e  
Warren  Cour t  w i t h  regard t o  the  p r o c e d u r a l  r i g h t s ,  i t  i s  
n e c e s s a r y  t o  fu r t h e r  Examine the  two t r e n d s .  J u s t i c e s
J u s t i c e  Tom C l a r k  r e s i g n e d  f rom t h e  Supreme Cour t  
i n  1967 .  P r e s i d e n t  Joh ns o n  a p p o i n t e d  Thurgood M a r s h a l l  
t o  t a k e  h i s  p l a c e  a s  an  a s s o c i a t e  j u s t i c e .
7® J u s t i c e s  F r a n k f u r t e r ,  Min ton ,  Reed, B u r t o n ,  J a c k s o n ,  
W h i t t a k e r  and Goldberg  have a l s o  serv ed  on t h e  Cou r t  s i n c e  
t h e  a p p o in t m e n t  of  C h i e f  J u s t i c e  Warr en .
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77Yi'arren, B l a c k ,  Do u g la s ,  B renn an  and of  l a t e  P o r t a s ,  a r e
o f t e n  l a b e l l e d  j u d i c i a l  a c t i v i s t s '  b e c a u s e  o f  t h e i r
d e c i s i o n s  i n  r e s p e c t  t o  c a s e s  i n v o l v i n g  t h e  F o u r t h ,  F i f t h
78and S i x t h  .Amendments. T h i s  l a b e l  i s  a p p l i e d  f a v o r a b l y  
by t h o s e  who f e e l  t h a t  t h e  Cour t  sh o u l d  a c t i v e l y  d e ve lo p  
s o l u t i o n s  t o  a l l  s o c i a l  p r ob l em s ,  o r  i n  t h e  p e j o r a t i v e  
s ense  by t h o s e  who t h i n k  t h a t  t h e  Cou r t  s h o u l d  i n  t h e  
name o f  j u d i c i a l  ’ r e s t r a i n t ' ,  i g n o r e  a l l  b u t  t h e  most  g l a r ­
i ng  of  C o n s t i t u t i o n a l  i n f r a c t i o n s .  The s i m p l i c i t y  of  t h e  
' a c t i v i s t '  l a b e l  l i e s  i n  t h e  f a c t  t h a t  t h e  p o s i t i o n  of  t h e  
j u s t i c e s  who come u n d e r  t h i s  h e ad in g  i s  t h a t  t h e  C o n s t i t u ­
t i o n  i s  t o  be e n f o r c e d  a c c o r d i n g  t o  i t s  p r e c i s e  t e r m s .  The 
p r o c e d u r a l  r i g h t s  s t a t e d  i n  c a t e g o r i c a l  t e r m s  i n  t h e  
C o n s t i t u t i o n  a r e  ’a b s o l u t e ’ and t h e r e f o r e  must  be o b se r v e d  
by t h e  Government  and  e n f o r c e d  by t h e  Cour t  u n d e r  a l l  
c i r c u m s t a n c e s T h e  j u s t i c e s  v/ho a r e  l a b e l l e d  ' a c t i v i s t s  
assume t h a t  t h e  ve ry  minimum r e q u i r e m e n t s  o f  t h e  C o n s t i t u ­
t i o n  have  y e t  t o  be  c o m p l e t e l y  a p p l i e d  t o  Amer i can  l i f e .
The ' a c t i v i s t s ' ,  w i t h  r e s p e c t  t o  t h e  g u a r a n t e e s  o f  t h e
77 S i n c e  P o r t a s  j o i n e d  t h e  Cour t  i n  1965 i t  i s  p r o b a b l y  
much t o o  e a r l y  t o  p r e d i c t  w i t h  c e r t a i n t y  h i s  j u d i c i a l  v i ew s ,  
bu t  chances  a r e  good t h a t  ho w i l l  a l i g n  h i m s e l f  w i t h  t h e  
’ a c t i v i s t ’ b l o c .
78 ’A c t i v i s m ’ w i t h  r e g a r d  t o  p r o c e d u r a l  r i g h t s  u s u a l l y  
e n t a i l s  c e n s o r i n g  e x e c u t i v e  a c t i o n s ,  e . g .  u n l a w f u l  s e a r c h ,  
n o n - p r o v i s i o n  of c o u n s e l , e t c . ,  or  t h e  conduc t  of  t r i a l s  i n  
l ower  co inr t s .  I t  doe s  not  u s u a l l y  i n v o l v e  t h e  r e v e r s a l  o f  
government  l e g i s l a t i o n .  T h e r e f o r e  t h e  d i s t i n c t i o n  be tween  
’ a c t i v i s m ’ i n  p r o c e d u r a l  r i g h t s  and  ’ a c t i v i s m ’ r e g a r d i n g  
’p o l i t i c a l  q u e s t i o n s ’ e . g .  r e - a p p o r t i o n m e n t ,  a r e  u n r e l a t e d ,  
and t h e  j u s t i c e s  u s u a l l y  w i l l  v a r y  t h e i r  a t t i t u d e s  on t h e s e  
q u e s t i o n s .
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Four i t h ,  F i f t h  and  S i x t h  Amendments, h o l d  t o  t h e  p o s i t i o n  
t h a t  tha  Cour t  ha s  no power t o  impose s o c i a l  s o l u t i o n s  b e ­
yond i t s  o b l i g a t i o n  to  p r o t e c t  t h e  p a r t i c u l a r  p r o c e d u r a l  
r igr j i t s  enumerated i n  th e  C o n s t i t u t i o n .  They a l s o  h o l d  to  
t h e  p o s i t i o n  t h a t  t h e  Cou r t  ha s  no more j u s t i f i c a t i o n  t o  
a v o i d  t h e  duty of  e n f o r c i n g  the  C o n s t i t u t i o n a l  d i c t a t e s  of 
t h e  p r o c e d u r a l  r i g h t s  t h a n  i t  would have t o  naka  up p r o -  -  
v i s i o n s  t h a t  ware no t  s p e c i f i c a l l y ,  l i s t e d  by t h e  Founding
F a t h e r s  i n  t h e  o r i g i n a l  d r a f t  of  t h a  B i l l  o f  R i g h t s ,
7QJ u s t i c e s  H a r l a n ,  C l a r k ,  White and S t e w a r t  a r e  
l a b e l l e d  j u d i c i a l  s e l f - r e s t r a i n t e r s  because  o f  t h e i r  
d e c i s i o n s  i n  r e s p e c t  to  c a s e s  i n v o l v i n g  t h e  F ourth ,  F i f t h  
and S i x t h  Amendments. The j u d i c i a l  p h i l o s o p h y  o f  tho  ■ 
s s l f - r o s t r a i n t  wing o f  t h e  Cour t  m a n i f e s t s  i t s e l f  i n  t h e  
a t t i t u d e  t h a t  t h a  Cour t  must be c a u t i o u s  i n  t h e  r a n g e  and 
e x t e n t  of  i t s  d e c i s i o n s ,  r e g a r d l e s s  o f  the  l i t e r a l  l angu ag e  
of  t h e  C o n s t i t u t i o n .  A c c o r d in g ly ,  j u d i c i a l  c l a i m s  a r e  
b a l a n c e d  w ith  what  i s  r e g a r d e d  as  t h e  l e g i t i m a t e  i n t e r e s t s  
o f  s o c i e t y  and  hence  l i m i t a t i o n s  on Government are m i n i ­
mal .  The r i g h t s  of  t h e  Amer ican  c i t i z e n ,  a c c o r d i n g  t o  
t h i s  wing o f  t h e  C o u r t ,  must  ba b a l a n c e d  a g a i n s t  t h e  needs  
of  t h e  Government .
Justics Felix Frankfurter', appointed to the 
Supreme Cour t  i n  1939,  and a member of  t h e  Warren Cour t
79 A l t h o u g h  he i s  c l a s s i f i e d  as a  j u d i c i a l  s e l f -  
r e s t r a i n t  e r  i n  c a s e s  i n v o l v i n g  p r o c e d u r a l  r i g h t s ,  he o f t e n  
s i d e s  v/it i i  t h a  a c t i v i s t  wing o f  t h e  C o u r t ,  i f  -he can 
j u s t i f y  h i s  v o t e  on some n a r r o w e r  g round  t h a n  t h e  c o n s t i ­
t u t i o n a l  r i g h t  a s s e r t e d .
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f rom 1953 to  1961 was t h e  C o u r t ’ s c h i e f  spokesman f o r  
j u d i c i a l  s o l f - r s s t r a i n t .  Hi s  j u d i c i a l  p h i l o s o p h y  em­
b o d i e d  an  a s s e r t i o n  t h a t  j u d i c i a l  s e l f - r e s t r a i n t  was 
n e c e s s a r y  f o r  t h e  m a i n t e n a n c e  and development of  a sound 
s p i r i t  of  democracy .  Ho f e l t  t h a t  t h e  C o u r t s  war® 
n o t  t h e  only  p r o t e c t o r  of  the, r i g h t s  o f  t h e  p e o p l e  and 
t h a t  th e  j u s t i c e s  d id  no t  p o s s e s s  any wisdom s u p e r i o r  t o  
t h a t  o f  the l e g i s l a t o r s .  The e x e c u t i v e  and l e g i s l a t i v e  
components  of  Ameri can  d em ocrat ic  government, a c c o r d i n g  
t o  F ra n k fu r ter ,  r e p r e s e n t e d  t h e  forum which  s h o u l d  d e a l  
w i t h  t h e  p e o p l e ’ s r i g h t s .  I n  denying t h a  f u n c t i o n  of t h e  
Cou r t  a s  s o l o  p r o t e c t o r  o f  i n d i v i d u a l  r i g h t s ,  ho s t r e s s e d  
t h e  f a c t  t h a t  th e  o ther  two b r a n c h e s  of government  s h a r e d  
equal ,  r e s p o n s i b i l i t y  w i t h  t h o  Cour t  f o r  such  a p r o t o c -  / 
t i o n .  Once such a r e s p o n s i b i l i t y  was g i v e n  s o l e l y  t o  t h e  
C o u r t ,  c o n c e s s i o n  and compromise, the e s s e n c e  o f  demo­
c r a t i c  p o l i t i c a l  b e h a v io r ,  would c e a s e  t o  e x i s t .  S i n ce  
t h e  C o u r t ’ s f u n c t i o n  does not a l lo w  f o r  any m o d i f i c a ­
t i o n  o r  q u a l i f i c a t i o n ,  and s i n c e  i t  can make no e x c e p ­
t i o n s  t o  t h a  g e n e r a l  r u l e ,  but only s u s t a i n  o r  r e v o k e ,  
Frankfurter  p o i n t e d  ou t  t h a t  t h e  only way t o  ensure  
the  c o n t i n u a t i o n  o f  d e m o c r a t i c  p r i n c i p l e s  i n  t h e  mechan­
ism o f  government  was t o  a l l o w  f o r  executive and l e g i s l a ­
t i v e  r e s p o n s i b i l i t y  i n  the  a r e a  o f  c i v i l  r i g h t s .  " I t  was 
F r a n k f u r t e r ' s  f e e l i n g  t h a t  th e  Cour t  should  be very  d l f f l -  
don t  i n  s e t t i n g  i t s  judgment a g a i n s t  t h a t  of  th e  s t a t e  or
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t h a  n a t i o n  i n  d e t e r m i n i n g  what  i s  o r  what  i s  n o t  a  ma jo r  
c o n c e rn ,  what  means a r e  a p p r o p r i a t e  to  p r o p e r  e n d s ,  and 
what  i s  t h e  t o t a l  s o c i a l  c o s t  i n  s t r i k i n g  t h e  b a l a n c e  o f  
i m p o n d e r a b l e s . "60 F r a n k f u r t e r ’ s t h e o r y  of j u d i c i a l  ’ s e l f -  
r e s t r a i n t ’ i s  t h e  very  c o r e  or  b a s i s  f o r  t h e  j u d i c i a l  
' s e l f - r e s t r a i n t  * p h i l o s o p h y  o f  J u s t i c e s  H a r l a n ,  C l a r k  and  
% h i t e .
Each j u s t i c e ,  o f  c o u r s e ,  p r e s e n t s  a  c o m p l e t e l y  
un ique  p e r s o n a l i t y  and a d i f f e r e n t  j u d i c i a l  p h i l o s o p h y ,  
b u t  i t  i s  p o s s i b l e  w i t h  r e s p e c t  to  d e c i s i o n s  d e l i v e r e d  i n  
p r o c e d u r a l  r i g h t s  c a s e s  t o  p l a c e  tiiem i n t o  e i t h e r  o f  t h e  
two main t r e n d s  q f  t h e  C o u r t .  H a r l a n ,  C l a r k  and White  t h e n  
r e p r e s e n t  t h e  j u d i c i a l  ' s e l f - r e s t r a i n t i v e ' wing of t h e  
Court. They a r e  i n  t h e m i n o r i t y  w i t h  r e s p e c t  t o  t h e  two 
p r e v a i l i n g  j u d i c i a l  p h i l o s o p h i e s  of  t h e  C o u r t .  Wi th  War ren ,  
B l a c k ,  Douglas  and Brennan o u t n um be r in g  t h e  ' s e l f - r e s t r a i n t '  
wing,  t h e  ' a c t i v i s t i c ■ n a t u r e  of  t h e  Cou r t  i s  n u m e r i c a l l y  
c o n s o l i d a t e d  b u t  t h e  onus f o r  m a j o r i t y  d e c i s i o n s  i s  o f t e n  
l e f t  t o  t h e  swing o f  th e  o p i n i o n s  of  S t e w a r t  and P o r t a s .
A l t h o u g h  n u m e r i c a l  p r o o f  of  t h e  '■ a c t i v i s t i c ' 
n a t u r e  o f  t h e  Warren Cour t  i s  i m p o r t a n t ,  a n o t h e r  f a c t o r  
i s  n e c e s s a r y  i n  an attem pt t o  c a t e g o r i z e  i t ,  o r  any o t h e r  
Cour t  f o r  t h a t  m a t t e r .  The i n f l u e n c e  o f  t h e  p a r t i c u l a r  
j u d i c i a l  p h i l o s o p h y  of  th e  Chief  J u s t i c e  on t h e  work of  
t h e  Cour t  s h o u l d  n e t  be u n d e r e s t im a te d .  The C h i e f  J u s t i c e
60 A r t h u r  A. N or th ,  The Supreme C o u r t :  J u d i c i a l  P r o c e s s  
and  J u d i c i a l  P o l i t i c s  (NewFYork, 1 9 6 6 ) , p ." 201.
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has  two b r o a d  f u n c t i o n s .  F i r s t ,  he c h a i r s  t h e  C o u r t ' s  ovm 
c o n f e r e n c e ,  and s econd ,  he, a s s i g n s  t h e  w r i t i n g  of  o p i n i o n s  
t o  t h e  o t h e r  weiabers of  t h e  C o u r t ,  i f  he does  not  choose  ■ 
t o  w r i t e  one h i m s e l f .  I n  both of  t h e s e  f u n c t i o n s ,  t h e  
Ch i e f  J u s t i c e  can w i e l d  a  t r emendous  amount o f  i n f l u e n c e  
ove r  t h e  o t h e r  members.
The Ch ie f  J u s t i c e  opens t h e  d i s c u s s i o n  by g i v i n g  
h i s  own v i ews  on t h e  q u e s t i o n s  a t  i s s u e .  He s t a t e s  the  
c a s e ,  end i n d i c a t e s  t h e  q u e s t io n s  to  be d e c id ed .  I t  i s  
h e r e  t h a t  the  Ch ie f  J u s t i c e  e x h i b i t s  h is '  r e a l  power .  I n  
any d i s c u s s i o n ,  t h e  f i r s t ' a n a l y s i s  of  a p rob l em w i l l  u s u a l ­
l y  a f f e c t  t h e  a n a l y s i s  of  eve ryone  e l s e .  The person who 
s e l e c t s  t h e  i s s u e s  t o  b e , t a l k e d  ab o u t  f r e q u e n t l y  do m in a t e s  
t h e  end r e s u l t .  Ch i e f  J u s t i c e  W a r r e n ' s  ' a c t i v i s t i c '  
j u d i c i a l  p h i l o s o p h y  as  su c h  t h e n ,  c an  be assumed t o  d i r e c t  
or  p l a y  an  i m p o r t a n t  p a r t  i n  any e v e n t u a l  m a j o r i t y  or 
unanimous  ( ' a c t i v i s t i c ' )  d e c i s i o n  o f  t h e  C o u r t .
81The p rominence  of  an a c t i v i s t '  ' b l o c '  w i t h i n  
the Warren Cour t  i s  c l e a r l y  e v i d e n t .  I n  some i n s t a n c e s ,  
t h e  b e h a v i o r  o f  t h e  members of  th e  Cour t  would t e n d  to  i n d i ­
c a t e  t h a t  a  ' g r o u p '  r a t h e r  than a  ' b l o c '  e x i s t e d .  A ' g r o u p '  
d i f f e r s  f r om a ' b l o c '  i n  t h a t  i t s  a p p e a ra n c e  i s  l e s s  p e r ­
s i s t e n t  and c o n s i s t e n t  t h a n  a  ' b l o c '  and m a n i f e s t s  i t s e l f
61 "A b l o c  on tne  Cour t  c o n s i s t s  of  t h r e e  or  more j u s t i c e s  
who m a n i f e s t  a r e l a t i v e l y  h i g h  degree  of  in terag reem en t  i n  
t h e i r  v o t i n g ,  w h e t h e r  i n  t h e  m a j o r i t y  o r  i n  t h e  d i s s e n t ,  ove r  
a p e r i o d  o f  a t  l e a s t  a  t e r m . " S c h u b e r t ,  op.  c i t . p. 155.
R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.
62
i n  a  t em po ra r y  a l i g n m e n t  o f  j u s t i c e s  who v o t e  t o g e t h e r  i n
82a p a r t i c u l a r  cas© o r  s e t  of  c a s e s .  On most  o c c a s i o n s ,  
however ,  th e  a c t i v i s t i c  members of t h e  Warren Cour t  
f u n c t i o n  as a b l o c  r a t h e r  t h a n  a s  g r o u p s ,  i n  ca su s  o f  a 
c i v i l  r i g h t s  n a t u r e .  Tho a c t i v i s t  b l o c  was fo rmed i n  1953 
when Viarron j o i n e d  t ho  Cour t  and a f f i l i a t e d  w i t h  B l ack  and 
D o u g l a s ,  and  was i n c r e a s e d  t o  f o u r  when Brennan  was a p ­
p o i n t e d  i n  1956.  This b l o c  o f  f o u r  j u s t i c e s  has  f u n c t i o n ­
ed w i t h  h i g h  i n t e r a g r o e m o n t  s i n c e  t h a t  t im e .  With  
P o r t a s  and sometimes S t e w a r t  t e n d i n g  t o  t h e  a c t i v i s t  wing 
o f  t h a  C o u r t ,  m a j o r i t y  d e c i s i o n s  and many unanimous  
d e c i s i o n s  i n  procedura l  r i g h t s  c a s e s  have o c c u r r e d .
I t  i s  i m p o r t a n t  t o  note t h a t  th e r e  has  been  tv;o 
d i f f e r e n t  s e l f - r e s t r a i n t  b l o c s  t h a t  have o p e r a t e d  i n  
the Warren C o u r t .  The b lo c  of J u s t i c e s  F r a n k f u r t e r ,  Min ton ,  
Reed and B u r t o n  was a c t i v e  i n  t h o  1953-1955 t e r m s ,  and 
ended only w i t h  t h e  r e t i r e m e n t  o f  Minton and Read. The 
s econd s e l f - r e s t r a i n t  b l o c  was formed i n  1955 w i t h  i t s  
r e p r e s e n t a t i v e s  b e i n g  J u s t i c e s  F r a n k f u r t e r ,  B u r t o n  and 
H a r l a n .  J u s t i c e  W h i t t a k e r  became a f f i l i a t e d  with t h i s  
b l o c  when he was ap p o in ted  t o  t h e  Cour t  i n  1956.
62 j i  t y p i c a l  ’g r o u p ’ o f  the  Warren  Cour t  would e v o lv e  
f o r  axaioplo i n  r e g a r d  t o  c a s e s  of  an  economic n a t u r e  where 
J u s t i c e  S t e w a r t  would  u s u a l ly  s id e  w i t h  J u s t i c e s  H a r l a n ,  
Clark and W hite .  In  the  c i v i l  r i ^ a t s  area  though,
Stew art  would u s u a l l y  a l l y  h im s u l f  w ith  tho a c t i v i s t i c  
s i d e  of  tha  Court and ahothor ’g ro u p ’ b eh a v ior  would  
onsuo.
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Thus,  i n  t h e  1957 t e r m  the Cour t  was c o u n t e r ­
b a l a n c e d  w i t h  f o u r  ' a c t i v i s t s '  (Warren,  B l a c k ,  Doug la s  
and Brennan )  and f o u r  ' s o l f - r e s t r a i n t e r s * ( F r a n k f u r t e r ,  
B u r t o n ,  H a r l a n  and W h i t t a k e r ) .  J u s t i c e  C l a r k ,  a  member 
of  t h e  Cou r t  s i n c e  1949 ,  r em a in e d  more of  a  c e n te r  j u s t i c e ,  
and a l t h o u g h ,  i n  some of  h i s  o p i n i o n s  he showed l e a n i n g s  
t oward  t h e  b l o c  o f  s e l f - r e s t r a i n t e r s ' ,  he was ne v e r  con ­
s i d e r e d  a  member of  t h a t  b l o c .  Only a f t e r  B rennan  was 
a p p o i n t e d  t o  t h e  Court, d i d  C l a r k  b e g in  to  a f f i l i a t e  h im­
s e l f  w i t h  t h e  s e l f - r e s t r a i n t  b l o c .
Over and above t h e  f a c t  t h a t  g r oups  and b l o c s  
and t h e  now pressant ' a c t i v i s t i c  wing o r  t r e n d  of  t h e  
Cou r t  have b e e n  fo rmed ,  the  f a c t  remains-  t h a t  t h e  j u s t i c e s  
a r e  men of t h e i r  t im es  and n o t  s im p ly  t h e  c l e a r - c u t  
o b j e c t i v e  t h i n k e r s  t h a t  one i m a g in e s  would e a s i l y  f a l l  
i n t o  one d i v i s i o n  o r  a n o t h e r  or would be t y p i c a l  o f  an 
i m p a r t i a l ,  u n b i a s e d  t h i r d  branch of  gove rnmen t .  F r i c t i o n  
among t h e  j u s t i c e s  i s  n a t u r a l , b u t  t h e  common t i e  t h a t  
e n v e l o p e s  a l l  o f  them i s  a s i n c e r e  and c o n t i n u i n g  e f f o r t  
t o  a r r i v e  a t  t r u t h  - a t  j u s t i c e .  J u s t i c e  C l a r k ,  s p e a k i n g  
o f  t h e  l a t e  F e l i x  F r a n k fu r te r ,  h a s  n o t e d  t h e  d i s t i n c t  
F r a n k f u r t e r  emphas i s  of
. . . What i s  e s s e n t i a l  i n  j u d g i n g  
i s  . . . f i r s t  and f o r e m o s t ,  h u m i l i t y  
and an u n d e r s t a n d i n g  of  t n e  range of  
t h e  p r ob l em s  and ( o n e ’ s /  own in a d e ­
quacy in  d e a l i n g  w i th  them: d i s i n t e r e s t ­
e d n e s s ,  a l l e g i a n c e  t o  no th in g  ex ce p t  t h e  
s e a r c h ,  amid t a n g l e d  word s ,  amid l i m i t e d  
i n s i g h t s ;  l o y a l t y  and a l l e g i a n c e  t o
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and l e g i s l a t i v e  component  o f  gove rnmen t ,  and t h a t  no p u b l i c  
i n t e r e s t  i s  g r e a t  enough to j u s t i f y  t h e  a b r i d gm en t  of  tho 
r i g h t s  p r e s e r v e d  i n  t h e  B i l l .  To t h e  a c t i v i s t s  on t h a  
C o u r t ,  t h e  h i s t o r y  and l angua ge  o f  t ho  B i l l  o f  R i g h t s  make 
i t  e v id e n t  t h a t  t h o  p r i m a ry  p u r p o s e  o f  t h o  B i l l  was t o  
wi thd raw  f rom th e  governmont  a l l  power t o  a c t  i n  c e r t a i n  
a r e a s  -  whatever the scope  o f  t h o s e  a r e a s  may b e .
Through t h o  c o n s i d e r a t i o n  o f  the  c a s e s  h o a rd  and  
the  d e c i s i o n s  rendered by t h e  barren  Cour t  f rom 1953 on 
i n  th e  a r e a  of the  procedura l  r i g h t s ,  i t  i s  p o s s i b l e  t o  
see  how t h e  t r a n s l a t i o n  of the  ’ a b s o l u t e s ’ p r o t e c t e d  by 
t h e  f i r s t  Ten AAondmonts have boon  exposed ,  c o n s o l i d a t e d  
and c o n f i r m e d .  Only an a c t i v i s t i c  Cou r t  swayed by t h e  
s o c i a l  p r e s s u r e s  o f  t h e  day and e n l a r g e d  by the  p a r t i c u l a r  
j u d i c i a l  t e n d e n c i e s  of  t h e  m a j o r i t y  o f  t h a t  C o u r t ,  c o u l d  
have b r o u g h t  t h e s e  p r o c e d u r a l  r i g h t s  to  t h e  f o r e f r o n t  
o f  j u d i c i a l  c o n c e rn .  The barren Cour t  ha s  been  such  a 
C o u r t ,  and t h e  a t t e n t i o n  f o c u s e d  on i t  and on i t s  d o c i - ,  
s i o n s  would seem t o  merit '  su c h  a c o n c l u s i o n .
M S O R  LIBRARÏ
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CHAPTER IV 
THE 'WARREN COURT' - THE OASES 
THE ERA OP THE 'WARREN COURT'
The work of t h e  b a r r e n  Cour t  ha s  boon shaped  by 
( l )  t h e  t i m e s  - t h e  p e o p l e  and p o l i t i c a l  e v e n t s  of a  p a r ­
t i c u l a r  o r a ,  and (2)  by t h e  a t t i t u d e s  and b e l i e f s  or  
j u d i c i a l  p h i l o s o p h i e s  o f  th e  i n d iv i d u a l  j u s t i c e s  c o m p r i s i n g  
t h e  C o u r t .  The l a t t e r  f a c t o r  has  boon examined w i t h  t ho  
s p e c i f i c  i n t e n t  and p u r p o s e  o f  e s t a b l i s h i n g  t ho  main t r e n d s  
of  t h a t -  C o u r t .  i t  i s  n e c e s s a r y  t o  now o u t l i n e  t h e  fo r m er  
by examining  th e  p e c u l i a r i t i e s  o f  the  p r e s e n t  e r a .  A l ­
t hough  lüany e v e n t s  of  t h e  l a s t  decade can  bo hold  r e s p o n ­
s i b l e  f o r  t h e  r o l e  o f  t h e  Warren  Court, p e r h a p s  t h r e e  
majo r  e v e n t s  v i z . (1)  t h e  Cold War, (2)  McCar thyi sm,  and 
(3)  t h e  g rowing  crime r a t e  in  t h e  U n i t e d  S t a t e s ,  have 
paved  t h e  v/ay f o r  c o n c e n t r a t e d  Supreme Court a t t e n t i o n  
w i t h i n  t h e  proced ura l  r i g h t s  a rea .
When wo come to  know and u n d e r s t a n d  ou r  
b a s i c  l i b e r t i e s ,  wo r e c o g n i s e  t h a t  they  
a r c  n o t  e t e r n a l  and a b s o l u t e  t r u t h s ,  
which  must  e x i s t . i n  equal deg ree  i n  any 
and a l l  c i r c u m s t a n c e s .  Even i n  o r d i n a r y  
t im e s ,  t h e y  a r e  n e c e s s a r i l y  l i m i t e d  by 
the  eq u a l  r i g h t s  of o t h e r s  and t h e  
g e n e r a l  i n t e r e s t s  o f  tho community. In  
t ime of  wa r ,  or  t h r e a t  of  wa r ,  t h e  demands 
of  n a t i o n a l  s a f e t y  p l a c e  e x c e p t i o n a l l y
56
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s e r i o u s  s t r a i n s  on our c i v i l  l i b e r t i e s  
, . . ww haVO loarnad t h a t  the  e x ig e n -  
c i o s  o f  w a r f a r e  make, i t  n e c e s s a r y  t o  
prevent  p e o p l e  f r om sa y in g  and do ing  
many t h i n g s  which would bo regarded as  
h a rm les s ,  i f  not p r o p e r ,  i n  t ime o f
p e a c e . 85'
b i t h  tho  emergence o f  t h e  Cold bar i n  1948, th e  C o u rt ' s  
a t t i t u d e  t o  t ho  b a s i c  r i g h t s  o f  th e  Ameri can  c i t i z e n  w ith  
r e s p e c t  t o  s u b v e r s i o n  changed d r a m a t i c a l l y .  In t h e  y ea rs  
t h a t  f o l l o w e d ,  t he  c o n s t i t u t i o n a l l y  guaranteed c i v i l  
r i g h t s  were s e r i o u s l y  t h r e a t e n e d .  A genera l  f o a r  of  t h e  
growth of communism i n  t h e  United S t a t e s  was tho f a c t o r  
r e s p o n s ib l e  f o r  su ch  a t h r e a t . "The t e n s i o n  of  th e  Cold 
b a r  c ou p l e d  w i t h » t h e  r e v e l a t i o n s  - some t r u e ,  o t h e r s  
f a l s e  -  o f  Communist  i n f i l t r a t i o n  i n  governmen t ,  e d u c a ­
t i o n ,  and o t h e r  s e n s i t i v e  f i e l d s ,  made i t  r a t h e r  d i f f i ­
c u l t  f o r  b o t h  t h e  p e o p l e  and t h e i r  r e p r e s e n t a t i v e s  t o
m ainta in  a b a l a n c e d  judgment  between t h e i r  t r a d i t i o n a l
"86l i b e r t i e s  and th e  erod in g  e f f e c t s  o f  Communism. P o s t w a r  
s u s p i c i o n  o f  government i n  g en e ra l  became e v id en t  i n  t h e
minds o f  m i l l i o n s  of  Americans,  and t h i s  s u s p i c i o n  was 
transformed and t r a n s l a t e d  i n  th e  t h o u g h t s  and a c t i o n s  o f  
r e p r e s e n t a t i v e s  i n  b o t h  s t a t e  and n a t i o n a l  governments .  
"Some o f  t h e  a t t i t u d e s  toward t h e s e  dangers and  t h e  
methods o f  combat ing  thorn i n  t u r n  c r e a te d  o t h e r  d a n g e r s
68 Qqorge  ï i .  S p i c e r ,  Trn: Supreme Court and Fundamental 
Freedoms (New York, 19 59 ) ,  p .  118.
66 North,  o p . c i t . , p .  184.
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and t h r e a t s  t o  tho s e c u r i t y  o f  our  b a s i c  c i v i l  liberties."67
C e r ta in ly  no th o u g h t f u l  c i t l z o n  would 
deny t h a t  m i l i t a r y  and i n d u s t r i a l  
in fo r m a t io n  and equipment^must be pro­
t e c t e d  from e sp i o n a g e  and  sabotage and 
th a t  p e r so n s  in  our m idst  who are com- 
m lttu d  t o  f u r t h e r i n g  tho r e v o l u t i o n a r y  
o b j e c t i v e s  o f  a f o r e i g n  power should  be 
barrad from p o s i t i o n s  o f  i n f l u e n c e  and 
power in  th e  government. I t  i s ,  however,  
e q u a l l y  important t h a t ,  i n  t h e  p r o c e s s ,  
our b a s i c  l i b e r t i e s  no t  bo d e s tr o y ed  or 
s e r i o u s l y  im paired .  Ot he rw i se  a  p rog ram 
f o r  t h o  c o n t r o l  o f  s u b v e r s io n  w i l l  b e ­
come s e l f - d e f e a t i n g .  The h i g h e s t  
purpose o f  n a t i o n a l  s e c u r i t y  I s  t o  p r e ­
s e r v e  i n d i v i d u a l  f r e e d o m .88
The u n e a s i n e s s  c o n cern in g  t h e  p r e c a r io u s  p o s i t i o n  o f  demo­
cracy  i n  many p a r t s  o f  t h o  world was t r a n s m i t t e d  t o  the  
Amer i can  d o m es t i c  scone  i n  1 9 4 7 - 4 8 .  An i n v e s t i g a t i o n  o f  
p e rso n s  b e lo n g in g  t o  o r g a n i z a t i o n s  a d v o c a t i n g  o r  p u r s u i n g  
t h e  ov e r th ro w  o f  th e  government by u n c o n s t i t u t i o n a l  
means ,  i n c l u d i n g  b o t h  coiomunists  and f a s c i s t s ' , ,  was 
l a u n c h e d  among F e d e r a l  government p e r so n n e l  i n  s e v e r a l  
a g e n c ie s  i n  1947.  The Supremo C o u r t ’ s resp o n se  to  su c h  
p rograms  l a i d  t h e  f o u n d a t i o n  and was r e s p o n s i b l e  f o r  what  
was l a t e r  t o  become t h e  Yiarren C o u r t ’ s main c o n c e r n .
The L o y a l t y  Orde r  o f  March 21 ,  1947 was e s s e n t i a l ­
l y  a p r e s i d e n t i a l  scheme t o  r id  t h e  E x e c u t i v e  b r a n c h  of 
government  of  d i s l o y a l  em ployees ,  a  number o f  employees  
a cc us ed  of  b e lo n g in g  t o  groups tcrmud ’ s u b v e r s i v e ’ ,
67 S p i c e r ,  op.  c i t . ,  p .  119.
68 I b i d . ,  p .  1 1 9 -1 2 0 .
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r e s i g n e d  i n  t h a t  y e a r  from t h e  S t a t e  D e p a r t m e n t .  T h i s  
l o y a l t y  p rogram s e r i o u s l y  t h r e a t e n e d  t h o  p r o t e c t i o n  o f  
t h e  e m p l o y e e s ’ c i v i l  r i g h t s .  No . a l lowance v/as made fo r  
p e r s o n a l  d e f e n s e .  The employees  were not  t o l d  who had 
a c c u s e d  them and were not  g r a n t e d  an o p p o r t u n i t y  fo r  C ross-  
e x a m i n a t i o n .  i-n I n t e r n a l  S e c u r i t y  and  L o y a l t y  Prog ram f o r  
a l l  governmental employees  was l a t e r  in tr o d u ce d .  Tho 
Supreme Cour t  d e a l t  w i t h  f o u r  c a s e s  c o n c e r n i n g  t h e  con ­
s t i t u t i o n a l i t y  of  t h i s  program, b u t  none of  the  c a s e s
s u b s t a n t i a t e d  any o f  t h e  c o n s t i t u t i o n a l l y  g u a r a n t e e d
89r i g h t s .  I n  B a i l e y  v .  R i c h a r d s o n  the  Cour t  s u s t a i n e d  the
l o y a l t y  o r d e r .  I n  Un i t ed  S t a t e s  v .  L o v e t t ^ ^  J o i n t
91A n t i - F a s c i s t  Re fugee  Commit tee  v . McGrath t h e  C o u r t ’ s 
r u l i n g s  were " i n c o n c l u s i v e  and u n s a t i s f a c t o r y . " ^ ^  The
n rz
d e c i s i o n  d e l i v e r e d  by t h e  Cour t  i n  P e t e r s  v . Hobby was 
t y p i c a l  o f  t h e  manner  i n  which  i t  chose  t o  d e a l  w i t h  t h e  
a f o r e m e n t i o n e d  c a s e s .  I n  e s s e n c e ,  i t  f a i l e d  t o  r e s o l v e  
the  u n c e r t a i n  c o n s t i t u t i o n a l  s i t u a t i o n  w ith  r e s p e c t  to  
th e  l o y a l t y - s e c u r i t y  program, p r e f e r r i n g  t o  d e c i d e  t h e  
c a s e  on a  nar row p r o c e d u r a l  p o i n t  and no t  f a c i n g  up to  
t h e  c o n s t i t u t i o n a l  i s s u e  p r e s e n t  i n  t h e  c a s e .
89 341 U . S . ,  918 ( 1 9 5 1 ) .
90 328 U . S . ,  303 ( 1 9 4 6 ) .
91 341 U . S . ,  123 ( 1 9 5 1 ) .
QP' S p i c e r ,  o p . c i t . .  p .  122.  
93 349 U . S . ,  331 ( 1 9 5 5 ) .
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L o y a l t y  o a t h s  i n  t ho  s t a t u s  f o r  s t a t e  g o v e rn ­
mental o f f i c i a l s  became t ho  order o f  th e  day .  "Tha 
f a v o r i t e  method o f  tha  s t a t e s  f o r  combatt ing Communist  
su b v e r s io n  among employees  d u r i n g  t h e  Gold Viar has been  
t h e  requirement of a  l o y a l t y  o a th  and non-Communist 
a f f i d a v i t s . "94 j n  th e  s t a t e  l o y a l t y  p r og rams ,  and  c a s e s  
r e s u l t i n g  from such p r og ram s ,  the Supreme Court a c t e d  in  
t h e  same manner  a s  i t  had i n  c a s e s  i n v o l v i n g  f e d e r a l  
l o y a l t y  p ro g r am s .  A l l  o f  th e  r o q u i r i , monts o f  a l o y a l t y  
o a t h  i n  t h e  s t a t e s  were h e ld  v a l i d  by t h e  Cour t  e x c e p t  
i n  th e  case  o f  Weinman v . U p d e g r a f f ® ®  where the  Cour t  co n ­
demned g u i l t  by a s s o c i a t i o n  and h e l d  u n c o n s t i t u t i o n a l  an  
Oklahoma l o y a l t y  o a t h  a c t .  T h i s  one case  was t h e  only
e x c e p t i o n  t o  t h e  r u l e ,  and i n  c a s e s  s u c h  as Garne r  v .
Board o f  P u b l i c  W o r k s , 9° A d ler  v .  Boa rd  o f  Education,^7 
and Gorende v.  Board  o f  S u p e r v i s o r s  o f  E l e c t i o n s ^ B  the  
Cour t  " i n  no vmy c h a l l e n g e d  t h e  power of th e  s t a t e s  to  
impose l o y a l t y  t e s t s  upon t h e i r  e m p l o y e e s . "99
I n  1947 -48 t h e  House Un-Amer ican A c t i v i t i e s
94 S p i c e r ,  o p . c i t . ,  p .  126.
96 344 U . S . ,  163 ( 1 9 5 2 ) .
96 341 u , s , , 716 ( 1 9 5 1 ) .
97 342 U . S . ,  485 ( 1 9 5 2 ) .
96 341 U . S . ,  56 ( 1 9 5 1 ) .
99 S p i c e r ,  op.  c i t . ,  p .  129.
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Committee dovotud much of I t s  energy t o  th e  i n v e s t i g a t i o n  
o f  Communist Party a c t i v i t y .  Tha a c t i v i t i e s  o f  t h i s  Com­
m i t t e e  were c h a l l e n g e d  in  f i v e  c a s e s .  Once ag a in  th e  
Supreme Court dodged any c o n s t i t u t i o n a l  i s s u e  by r e f u s i n g
t o  review a l l  b u t  one of  t h a  canoe.  The c a n e s  o f  U n i t e d
10 0  101  S t a t o n  V. J o s a p h s o n ,  Ba r s ky  v .  United S t a t e s ,
1 0?Lawson v .  U n i t e d  S t a t e s ,  " and M a r s h a l l  v .  Unitod  
States,103 a l l  r e s u l t e d  i n  d e c i s i o n s  by t h e  Cou r t  o f  u.p- 
p e a l s  i n  f a v o r  o f  the  Coimai t t ee .  Only i n  S i s l e r  v .  U n i t e d  
S t a t e &194 d id  t h o  Supreme Court «choose to  render  a d e c i ­
s i o n ,  b u t  was p r e v e n t e d  from do ing  so b e c a u s e  t ho  d e fe n d ­
ant l e f t  the  Uni t ed  S t a t e s .
" I n v e s t i g a t i o n s  a r e  i n i t i a t e d  and l aw s  e n a c t e d ,  
sometimes w i t h  t o o  much h a s t e ,  t o  chock t h e  p r o g r e s s  o f  
t h a  t h r e a t e n i n g  o v i l . " 1 6 5  I n t e r n a l  S e c u r i t y  Ac t  o f
1950 renewed i n t e r e s t  i n  and embodied the A l i e n  R e g i s t r a ­
t i o n  Act o f  1940.  O the r  r e g u l a t i o n s  such  a s  the  Immig ra ­
t i o n  and N a t i o n a l i t y  Act  o f  1952,  and t h e  Communist 
C o n t r o l  Ac t  o f  1954 f o l l o w e d .  "The i m p l e m e n t a t i o n  of t h e  
n a t i o n a l  and s t a t e  l o y a l t y  p ro g r am s ,  t h e  Smi th  and the
100 165 F .  2d .  82 ( 1 9 4 7 ) ,  c e r t ,  den ied  333 U .S .  838 ( 1 9 4 8 ) .
101 1 6 7  p, 2d. 241 ( 1 9 4 8 ) ,  c e r t ,  den ied  334 U .S .9 4 3  ( 1 9 4 8 ) .
102 1 7 6  p .  2d. 49 (1 9 4 9 ) ,  c e r t ,  den ied  339 U .S .  934 ( 1 9 5 0 ) .
103 1 7 6  p. 2d. 473 (1 9 4 9 ) ,  c e r t ,  den ied  339 U . S . 933 ( 1 9 5 0 ) .
104 1 7 Q ga ,  273 ( 1 9 4 8 ) ,  c o r t .  granted  335 U . S . 857 (1948)
105 N o r t h ;  op.  c i t . . p .  184.
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i âcCar ran A c t a ,  and. o t h e r  n a t i o n a l  l e g i s l a t i o n  soon  p r o d u c ­
ed, a c o u n t e r - r e a c t i o n  i n  t h e  nemo of f r eedom o f  s p e e c h ,  
iauuuni ty from s e l f - i n c r i i a i n a t i o n ,  and the  r i g h t  t o  r em a in  
s i l e n t . "166 T h i s  c o u n t e r - r e a c t i o n  m a n i fe s te d  i t s e l f  i n  
the amount  of  c a s e s  b r o u g h t  b e fo r e  the. Vinson C o u r t ,  whose 
tendency was to  support  governmental  a c t i o n .  E le v e n  
l e a d e r s  o f  t h e  Communist P a r t y  i n  the  United S t a t e s  were 
c o n v i c t e d  o f  c r im in a l  c o n s p i r a c y ,  f o l l o w i n g  a t e n - m o n t h s  
t r i a l  i n  New York C i t y ,  on c h a r g e s  of  c o n s p ir in g  to  
' o r g a n iz e  a" s o c i e t y ,  gro u p , and asse iab ly  of  p e r so n s  who 
t e a c h  and a d v o c a t e  t h e  o ve r t h ro w  and d e s t r u c t i o n  o f  th e  
U n i t e d  S t a t e s  Go^ernmont by f o r c e  and v i o l e n c e * .  I n  
1951,  t h e  c o n s t i t u t i o n a l i t y  o f  th e  Smi th  Act  was uphold 
i n  t h e  c o n v i c t i o n  o f  t h e s e  Go.umunist l o a d e r s  i n  Denn i s  v .
U n i t e d  . . S t a t e s . 197
D e s p i t e  such  a  c o u n t e r - r u a c t i o n ,  i t  became 
a p p a r e n t  t h a t  t h e  Suprciao Cour t  "had  no d e s i r e  t o  bo come 
i n v o l v e d  i n  the p r ob l em o f  d eterm in in g  the  b o u n d a r i e s  o f  
l e g i s l a t i v e  i n q u i r y " . 168 None o f  t h e  commi t t e e s  i n v e s t i ­
g a t i n g  Communist a c t i v i t y  wore r e s t r a i n e d  by th e  C o u r t .
I n  1955,  however ,  t h e  r e d r a w i n g  of  b o u n d a r i e s  
w i t h  r e g a r d  t o  t h e  scope  of l e g i s l a t i v e  i n v e s t i g a t i o n ,  
en suo d .  Tho c o n f l i c t  i n  Korea  had p ro du ce d  p r o f o u n d
166 I b i d . .  p .  185.
167 341 U . S . ,  494 ( 1 9 5 1 ) .
196 S p i c e r ,  op.  c i t . ,  p .  139.
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r o p e r c u s s i o n s  on the. U n i t ed  S t a t e s  domestic  s c e n e .  The' 
a t t i t u d e  of  t h e  Warren  Cour t  changed c o n s i d e r a b l y  from  
t h a t  of  t h e  Vinson  C o u r t .  The War ren  Cour t  r e n d e r e d  do - 
c i s i o n s  In  a v a s t  amount of  e a s e s  d e a l i n g  w ith  Communism 
and i n t e r n a l  s e c u r i t y . Tiio b a r r e n  C o u r t ,  t h r o u g h  i t s  
d e c i s i o n  i n  Wa tk in s  v .  U n i t e d ■S t a t e s , 199 q u e s t io n e d  t h e  
a u t h o r i t y  and p r o c e d u r e s  o f  t h e  Commit tee on Un-Amorican 
A c t i v i t i e s  t h r o u g h  a r e v e r s a i  of  a  p r e v i o u s  c o n v i c t i o n  
f o r  contempt  of  Congre ss  and "went on t o  deny th a t  t h e  
Committee had any g e n e r a l  a u t h o r i t y  under i t s  i n v e s t i g a ­
t o r y  powers  t o  expose  t h e  p r i v a t e  a f f a i r s  o f  i n d i v i d u a l s ,
t o  expose f o r  e x p o s u r e ’s s a k o ,  o r  t o ’' c o n d u c t  i n v e s t i g a t i o n s
110f o r  p e r s o n a l  aggrandizement o f  t h e  I n v e s t i g a t o r s . "
This  casG showed t h e  g r e a t  d e g ree  to  which th e  Supreme
Cour t  c o u l d  go i n  c r i t i c i z i n g  a n o t h e r  b r a n c h  of govern- -
111ment, and i n  Y a t e s  v .  U n i t e d  S t a t e s ,  tho b a r r e n  Cour t  
went even f u r t h e r  when i t  r e v e r s e d  a p r e v i o u s  c o n v i c t i o n  
o f  Communist  P a r t y  l e a d e r s ,  t h rou g l i  t h e  a d o p t i o n  o f  a 
nar row meaning  of t h o  Smith A c t ,  and hence  r e d u c e d  t o  a  
l a r g e  e x t e n t  t h e  a p p l i c a b i l i t y  of the  A c t .
In g e n e r a l ,  b e g i n n i n g  w ith  c a s e s  h e a r d  in  t h e  
1955 t e r i a ,  "the Court r e c o g n i z e d  t h e  p r i v i l e g e  a g a i n s t
109 354 U . S . ,  178 ( 1 9 5 7 ) .
119 North, o p . c i t . ,  p .  186.  
I l l  354 U . S . ,  298 ( 1 9 5 7 ) .
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s e l f - i n c r i m i n â t  i on  as  a l e g a l  l i m i t a t i o n  on t h e  power s  of  
C o n g r e s s i o n a l  i n v e s t i g a t i n g  c o m m i t t a l s . "  I n  q u i n n  v.
U n i t e d  S t a t e s , B a r t  v.  United  S t a t u s , a n d  Emspak 
V .  Uni tod  S t a t o s l l 9  barren  Cour t  r e v u r s o d  t h e  c o n v i c ­
t i o n s  of  d e f e n d a n t s  wno had been  p r e v i o u s l y  c o n v i c t e d  of  
contempt  o f  Congress  b e cau se  of  a r e f u s a l  t o  answer 
q u e s t i o n s  a sked  of  thorn by t h o  Commit tcs  on Un-Amer ican 
A c t i v i t i e s .  Those t h r c o  c a s e s  marked t h e  f i r s t  t im e  t h a t  
tha Supreme Court had r u l e d  t h a t  th o  p r i v i l o g u  a g a in s t  
s e l f - i n c r i m i n â t  i on ,  c o n s t i t u t i o n a l l y  g u a r a n t e e d  by t he  
F i f t h  Amendment,  c o u l d  ba u s e d  by w i t n e s s e s  c a l l e d  b e f o r e  
C o n g r e s s i o n a l  i n v e s t i g a t i n g  c o m m i t t e e s .  The a t t i t u d e  of  
t h e  b arren  Cour t  t o  s u c h  c a s e s  was t h a t  t h e  B i l l  of  R i g h t s
l i m i t s  t h e  power of  i n v e s t i g a t i o n  i n  t h e  same manner  and
w i t h  t h e  same f o r c e  t h a t  i t  l i m i t s  th e  e x o r c i s e  of  a l l  
o t h e r  go v e rn m e n ta l  po wer s .  I n  any i n v e s t i g a t i o n  of t h i s  
s o r t ,  t h e  pu rpose  of an i n q u i r y  must c l e a r l y  be s t a t e d  i n  
t ho  a u t h o r i z i n g  r e s o l u t i o n s ,  and  q u e s t i o n s  posed  must  ba  
r e l e v a n t  t o  t h e  n a t u r e  of  t h e  i n q u i r y ,  and hence  i n  no 
way e n c r o a c h  upon a p e r s o n ’ s p r i v i l e g e  a g a i n s t  s e l f ­
i n c r i m i n a t i o n .
What,  i n  f a c t ,  t ho  Cou r t  was a b l e  t o  do was t o
112 I b i d . ,  p .  140 .
113 349 U .S .  155 (1 9 5 5 ) .
114 34% U .S .  219 (1 9 5 5 ) .
54Ü uqa, iQQ (1955).
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r e a s se r t  i t s  ju d ic ia l  power. The Court declared tha t  if,
p u b l i c  o f f i c i a l s  wished,  t o  p r o s e c u t e  Communists, such
p r o s e c u t i o n s  would have to  be based on d e fen d a n ts '  a c t s
or planned a c t s ,  not on t h e i r  p o l i t i c a l ' b e l i e f s .  I t
a l s o  d e c la r e d  t h a t  i f  c o n g r e s s i o n a l  and s t a t e  i n v e s t i g a t o r s
were t o . d e l v e  in t o  p r i v a t e  a f f a i r s ,  t h e i r  probes would
have t o  be j u s t i f i e d  by v a l i d  l e g i s l a t i v e  purpose and
s p e c i f i c  a u t h o r i z a t i o n .  I f  f e d e r a l  and s t a t e  governments
Q uest ioned t h e  l o y a l t y  of one o f  i t s .  em ployees ,  i t  had t o
do so i n  a manner t h a t  would n o t  i n f r i n g e  upon t h e
em p loyee 's  p r o c e d u r a l  r i g h t s .
The JuE)tlces h a d 'r e f u s e d  t o  admit t h a t  
C ongress ,  i f  not th e  s t a t e s ,  had i n ­
tended to, push the  hunt f o r  Communists 
and s e c u r i t y  T i s k s  to  th e  extreme o f  
d i s p e n s i n g  with normal procedura l  
. r e g u l a r i t i e s  of  American law .  The 
o p i n i o n s  of  t h e  barren  Cour t  admonished 
t h e  o t h e r  branches  of  government  t o  use 
t h e i r  a u t h o r i t y  c a lm ly ,  w i s e l y ,  and 
j u s t l y ;  the  Cour t  d i d  not  f o r b i d  t h e  
use of  p o l i t i c a l  power t o  cops w i th  
p rob l ems  of  i n t e r n a l  s u b v e r s i o n . 1 16
In g e n e r a l ,  t h e  barren  C o u rt ' s  a t t i t u d e  has been  one o f  
r e lu c t a n c e  t o  s tan d  in  t h e  way of th e  government's  h i r i n g  
and d i s m i s s a l  p ro ced u re .  ■ I t  d id  condemn th e  l i s t i n g  of  
o r g a n i z a t i o n s  by t h e  A tto r n e y  Genera l  as s u b v e r s iv e  w i t h ­
ou t  a h e a r in g  and has r e s t r i c t e d  th e  L oya l ty  Rev low 
B oard 's  a u t h o r i t y  t o  rev iew  c a s e s  in i t s  own m ot ion .  I t  
has s i m i l a r l y  condoiunod s t a t e  1 o y a i t  y s t a t u t e s .  "The
116 b a i t e r  P. Hurpby, Congress and t h e Court  
(C hicago ,  1962) p.  111.
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Court has  held t h a t  no st&to employua imy bo a u t o m a t i c a l l y
dismisGûd, w ithout  c h a r g e s ,  n o t i c e ,  h e a r in g ,  or t h e  r i g h t
o f  a p p ea l ,  nwrcly because he invokes the p r i v i l e g e  a g a i n s t
"117s 8 l f - i n c r i m i n a t i o n  i n  a f e d e r a l  i n v e s t i g a t i o n .  Tho 
Court has b een  r o l u c t a n t  to  i n t e r f e r e  w i t h  c o n g r e s s i o n a l
power in  s u b v e r s i v e  c o n t r o l  prog rams  r e l a t i n g  to  a l i e n s
and has a l s o  r u l e d  t h a t  s t r i c t  proced u ra l  sa fe g u a r d s  do 
n o t  n e c e s s a r i l y  have to  be observed i n  d e n a t u r a l i z a t i o n  
c a s e s .  The e s t a b l i s h m e n t  t h r o u g h  t h e  C o u r t ’ s d e c i s i o n s ,  
however,  o f  l i m i t a t i o n s  on th e  powsr o f  i n v e s t i g a t i n g  
committees has been f irm  and t h i s  has  been a most Import-  
ant  r e s u l t  o f  alj .  the  Cold  bar c o n t r o v e r s y .
The i n v e s t i g a t i o n  must be c l e a r l y  in
a id  o f  a v a l i d  l e g i s l a t i v e  f u n c t i o n .
ThH q u e s t io n s  asked of  w i t n e s s e s  must 
be p e r t i n e n t  to  th e  s u b j e c t  of i n q u i r y .
Tho v a l i d  purpose of  thu in q u iry  must
be c l e a r l y  s t a t s d  in  the a u t h o r i z in g
r e s o l u t i o n ,  b i t n e s s e s  may not be com­
p e l l e d  t o  g iv e  e v id en ce  a g a i n s t  them­
s e l v e s ,  u n l e s s  th e y  are p r o t e c t e d  from 
the danger of  c r im in a l  p r o s e c u t i o n  by 
an immunity s t a t u t e ;  nor may a w i t n e s s  
be s u b j e c t e d  to  un reasonable  se a rc h  u.nd 
s e i z u r e .  True,  th e  p r i v i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n  must be c laimed by 
the  w i t n e s s ,  but  no s p e c i a l  formula o f  
words i s  req u ired  so long  as h i s  i n t e n t i o n  
i s  made rea so n a b ly  c l e a r .  Moreover,  
c r im in a l  i n t e n t  on the  p a r t  of  tho w i t n e s s  
must bo shown by a c l e a r  d i s p o s i t i o n  o f  
h i s  o b j e c t i o n  to  q u e s t i o n s ,  b e f o r e  he can 
be c i t e d  f o r  contempt.  There can bu no 
i n v e s t i g a t i o n  i n t o  th e  p r i v a t e  a f f a i r s  o f  
& person  f o r  the  s o l e  purpose o f  exp o su re .  ^
^87 S p i c e r ,  op. c i t . ,  p . 161 
i b i d . , p .  164 .
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All ùxtrcmo example of the  abuse o f  power of. 
i n v e s t i g a t i o n ,  and how i t  was usud to  g a in  p e r so n a l  
p u b l i c i t y  i n  t ho  a c t i v i t i e s  i n  ih.-. 1 9 5 0 ’s o f  Republican  
Joseph McCarthy o f  b i s c u n s i n ,  cha i rman o f  t h o S o n a to  
Committoa on Government up oroc ion s  and of i t s  Üubcommlttwo 
on Permanent I n v e s t i g a t i o n s .  Tho McCarthy ora can be h e ld  
r e s p o n s i b l e  f o r  the  concern  o f  th r  barren  Court in  tho  
a rea  of c i v i l  r i g h t s ;  and p r e s e n t s  an Important f a c t o r  
which i s  l in k e d  t o  the  e v e n t s  o f  th e  Cold bar t h a t  p r e ­
c i p i t a t e d  j u d i c i a l  concern  i n  t h i s  a r e a .  P u b l i c  a t t e n t i o n  
c e n te r e d  i n c r e a s i n g l y  on t ho  a c t i v i t i e s  o f  McCarthy.  He 
invaded the, e x e c u t i v e  f i e l d ,  and was a l e a d i n g  exponent  
of the ’ co n sp ira c y  t h e o r y ’ which  a c c used t h e  o p p o s i t i o n  
p a r t y  o f  t r e a s o n .  Ho a t t r i b u t e d  the  s p r e a d  of  communism 
t o  Amer i can  o f f i c i a l s  who he a c c u s e d  of  b e i n g  ’ s o f t ’ on 
communism.
The S e n a t o r  had ,  i n  h i s  c a p a c i t y  a s  ch a i rm a n  o f  
t h e  S e n a t e ’ s Subcommit tee  on Permanent I n v e s t i g a t i o n s ,  
conducted numerous i n q u i r i e s  i n t o  a l l e g e d  communist i n -  
f i l t r a t i o n  i n t o  government  a g e n c i e s ,  and b e c a u s e  o f  h i s  
roughshod methods o f  d e a l i n g  w i th  s u s p e c t s ,  had becomo a 
h i g h l y  c o n t r o v e r s i a l  f i g u r e .  I n  O c t o be r ,  1953,  ho had 
i n i t i a t e d  an i n v e s t i g a t i o n  o f  coimaunism in  the  Unitod  
S t a t e s  Army. This i n v e s t i g a t i o n  reached  a c l im ax  wh@n, 
in  March, 1954,  the  S e c r e ta r y  o f  tho  Army accused tho  
se n a to r  and members o f  t h e  subcommittos o f  a bu s in g  t h e i r
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powers in  a t t e m p t in g  t o  o b ta in  p r e f e r e n t i a l  trea tm en t  f o r  
a  former unpaid c o n s u l t a n t  of  t h e  subcommittoo who had 
b e en  d r a f t e d  i n t o  th e  Army. I n  tu r n ,  McCarthy charged  
t h a t  the  Army was us ing  t h e  c o n s u l t a n t  as a  h o s ta g e  in  
an e f f o r t  to  have tho subcommittoo and i t s  i n v e s t i g a t i o n  
of  the Arioy. On March 16 t ho  Subcommittee on Permanent  
I n v e s t i g a t i o n s  v o ted  t o  conduct a thorough i n q u i r y  i n t o  
th e  c o n f l i c t i n g  a c c u s a t i o n s . The open h e a r in g s  which r e ­
ceived- n a t i o n a l  a t t e n t i o n ,  ware marked by b i t t e r  q u a r r e l s  
and f l a t l y  c o n t r a d i c t o r y  t e s t im o n y .  The Republ ican  
m a jo r i ty  on t h e  subc oaua i t t e e  a b s o l v e d  McCarthy of  wrong- 
doin g ,  but f o u n d , t h a t  he sh ou ld  have preven ted  h i s  s t a f f  
from s e e k i n g  f a v o r e d  t r e a t m e n t  f o r  the  Army d r a f t e e  in  
q u e s t io n .  A f t e r  a lo n g  I n v e s t i g a t i o n  o f  consure  charges  
su bseq uent ly  brought a g a i n s t  McCar thy,  the Se n a t e  voted  
to  censure,  him.
McCarthy had  used h i s  i n v e s t i g a t o r y  power t o  
p u b l i c l y  a cc u se  i n d i v i d u a l s  o f  g u i l t ,  and i n  so do ing  
d e s tr o y e d  t h e i r  r e p u t a t i o n s .  Under the  p r e t e n s e  of  t h e  
c o n g r e s s i o n a l  power o f  i n v e s t i g a t i o n ,  ’McCar thy i sm’ 
symbo l i zed  i r r e s p o n s i b l e  s e l f - a g g r a n d i z e m e n t ,  s u s p i c i o n ,  
p e r v e r s i o n  o f  power, i n s u b o r d i n a t i o n  i n  t h e  c i v i l  and 
m i l i t a r y  s e r v i c e s ,  h a r a s s m e n t  of c i t i z e n s  and  g u i l t  by 
a s s o c i a t i o n .
McCar thyi sm a s  a  f a c t o r  in the  p o l i t i c a l  e v e n ts  
and c ir c u m sta n c e s  of  t h e  Cold b a r ,  and th e  Cold %ar in
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g e n e r a l  wore g r e a t  c o n t r i b u t o r s  or  c o n t r i b u t i n g  f a c t o r s  
t o  t h e  s u b s e q u e n t  cond uc t  and work of  t h e  Supreiîie C o u r t .  
A lthough t h e  V inson  Cour t  and th e  Warren Cour t  soemed t o  
iw ld  opposing  viows and a t t i t u d e s ,  as provon by tho d e o l -  
s i o n s  r e n d e r e d  i n  casus o f  an i n t e r n a l  s e c u r i t y  or 
Communist t h r o a t  n a t u r e ,  and a l t h o u g h  t h e  l a t t e r  Cour t  
d id  i n  i t s  d e c i s i o n s  i n c u r  t r emendous  c r i t i c i s m  f rom 
v a r i o u s  segment s  of  t h e  Amer i can  p o p u la ce ,  t h e  i m p o r t a n t  
t h i n g  t o  no t e  i s  t h a t  t h r o u g h  t h e  c en su r e  and condemnat ion  
of  McCarthy,  and b e c a u s e  of  t h e  in fr in g em en t  on t h e  c i v i l  
r i g h t s  of  the  pe o p l e  g e n e r a t e d  by Cold War l e g i s l a t i o n  
and r e g u l a t i o n s , ,  i t  i s  apparent  t l i a t  p u b l ic  a t t e n t i o n  and 
c o n c e r n  had f o c u s e d  on t h e s e  r i g h t s .  As a r e s u l t ,  t r u e  
t o  t h e  h i s t o r i c a l  n a t u r e  of t h e  Supreme C o u r t ’ s f u n c t i o n ,  
i t  in  t u r n ,  f o c u s e d  on thorn.  L a t e r  c o n s i d e r a t i o n  of  
c a s e s  h a v i n g  t o  do w i t h  p r o c e d u r a l  r i g h t s  w i l l  show t o  
j u s t  what  e x t e n t  t h e  Court chose  t o  d e a l  w i t h  c i v i l  r i g h t s  
c a s e s .  I t  i s  s u f f i c i e n t  here t o  note t h a t  f a c t o r s  such  
a s  t h e  ones g i v e n  d id  havo a d i r e c t  b e a r i n g  on the  work 
o f  t h e  War ren  Court.
A t h i r d  a s p e c t  which has caused c o n c e n tr a te d  
Supreme Cour t  a t t e n t i o n  in  t h e  c i v i l  r i g h t s  and raoro 
p a r t i c u l a r l y ,  p r o c e d u r a l  r i g h t s  a r e a ,  v i z . t h e  growing  
crime r a te  i n  the  U n i t e d  S t a t e s ,  must be d e a l t  w i t h  b e ­
cause  l i k e  the  e v e n t s  o f  t h e  Cold War, i t  t oo  i s  l a r g e l y  
r e s p o n s i b l e  f o r  t h e  Warren C ou rt’ s p r e o c c u p a t i o n  i n  t h i s  
a r e a .
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A c t s  o f  v i o l e n c e  have increased, t o  su c h  an  e x t e n t  
th a t  the  R e p u b l i c a n  nominee f o r  P r e s id e n t  o f  t h e  United  
S t a t e s  i n  1964, Ba r ry  G-oldwator,  t r i e d  t o  e x p l o i t  p o l i t i c ­
a l l y  t h e  p o p u l a r  f e a r s  a r o u s e d  by t h e  i s s u e  of v i o l e n c e  
on t h e  s t r e e t s .  I t  was a p e r s i s t e n t  i s s u e  t h r o u g h o u t  h i s  
c ampaign .  An i s s u e  such  as  t h i s  i s  no t  new, b u t  has  
c a p t u r e d  t h e  n a t i o n a l  s p o t l i g h t  a s .  never b e f o r e .  The 
k i l l i n g  of  a n 'A m e r i c a n  P r e s i d e n t ,  t h e  wave of t e r r o r  on 
th e  s t r e e t s  and i n  the  dark s u r r o u n d i n g s  of  t h e  b i g  c i t i e s ,  
t h e  r a c i a l  c l a s h e s ,  and t e e n a g e  gang v i o l e n c e  have a l l  
h a s t e n e d  p o p u l a r  concern w i t h  t h e  growing c r ime  r a t e  i n  
t h e  U n i t e d  S t a tofc .  Many r e a s o n s  can be l i s t e d  a s  t h e  caus e  
o f  t h i s  a c c e l e r a t e d  cr ime r a t e ,  b u t  t hey  have no r e l e v a n c e  
t o  t h i s  p a p e r .  The only purpose t h a t  i s  in te n d e d  by t h e  
c o n s i d e r a t i o n  o f  t h i s  p ro b l em ,  i s  t o  make e v i d e n t  t h e  
c o r r e l a t i o n  be tw een  th e  i n c r e a s i n g  c r ime  r a t e  and  the  i n ­
c r e a s i n g  c o n c e rn  o f  t h eW ar r on  Cour t  w i t h  t h e  p r o t e c t i o n  
of  c i t i z e n s  a c c u s e d  o f  c r i m e .  When an i s s u e  i s  i n c o r p o r ­
a t e d  i n  t h e  p la t f o r m  o f  a p r o s p e c t i v e  P r e s i d e n t ,  t h a t  
i s s u e  must  have a t t a i n e d  n a t i o n a l  importance and be of  
g r e a t  p r o p o r t i o n  and  m a g n i t u d e .  Because ,  of  the  i n c r e a s ­
i n g  crime r a t e ,  th e r e  has  b e e n  i n c r e a s i n g  p u b l i c  and 
hence  j u d i c i a l  c o n c e rn  w ith  t h e  r i g h t s  o f  i n d i v i d u a l s  
a cc us ed  of  c r i m e .
The Col d War and t h e  e v e n t s  d i r e c t l y  r e l a t e d  
t o  i t  n e c e s s a r i l y  brought j u d i c i a l  c o n c e r n  t o  a  widu
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v a r i e t y  o f  t h e  r i g h t s  g u a r a n t e e d  by t h e  f i r s t  Ten Amend­
ments .  The i n c r e a s i n g  c r ime  r a t e  ha s  r e s u l t e d  i n  j u d i c i a l  
a t t e n t i o n  b e in g  fo c u s e d  on c r i m i n a l  c a s e s  - c a s e s  d e a l i n g  
more p a r t i c u l a r l y  w i t h  t h e  p r o c e d u r a l  r i g h t s .  The work 
o f  t h e  Warren  Cour t  c e r t a i n l y  has  no t  h e l p e d  t o  e a se  th e  
g rowth  of  c r ime  in  t h e  Un i t ed  B t a t e s .  I t  i s  s p e c u l a t i v e  
whe t he r  i t  h a s  a c t e d  as  a d e t e r r e n t  f a c t o r  i n  cr ime 
p r e v e n t i o n .  But,  i t s  co n ce rn  ha s  no t  been  w i t h  crime 
p r e v e n t i o n ;  i t  h a s  been  w i t h  t h e  p r o t e c t i o n  of t h e  r i g h t s  
o f  i n d i v i d u a l s  accused of  c r im e .  The n a t i o n a l  concern  
ove r  c r i m i n a l  a c t s  ha s  b r o u g h t  t h e  Supreme Cour t  onea 
a g a i n  t o  t h e  c e n t r e  of  t h e  s t a g e .  The p r o t e c t i v e  f u n c t i o n  
o f  t h e  Warren Cour t  ha s  b r o u g h t  wide and v a r i e d  c r i t i c i s m  
of  t h e  Court, b u t  t h e  a c t i v i s t i c  n a t u r e  of t h e  Court has  
r e p e a t e d l y  m ainta ined  i t s  l i t e r a l  t r a n s l a t i o n  o f  t h e  p r o ­
c e d u r a l  r i g h t s .  Judgment s  i n v o l v i n g  a r b i t r a r y  p o l i c e  
methods  and p o l i c e  b r u t a l i t y  have c o n s t a n t l y  been  t h e  
b a s i s  f o r  Supreme Cour t  r e v e r s a l s  of  p r e v i o u s  c o n v i c t i o n s .  
D e f e n d e r s  of t h e  C o u r t ' s  d e c i s i o n s  a s s e r t  t h a t  w h a t e v e r  
m e r i t  t h e  c r i t i c i s m  may hav e ,  i t  a p p e a r s  t o  i g n o r e  t h e  
e x p l i c i t  commands of  t h e  p r o c e d u r a l  r i g h t s  condemning u n ­
f a i r  methods i n  d e a l i n g  w i t h  p e r s o n s  a c c u s e d  o f  c r i m e .
The i n c r e a s o  i n  t h e  crime r a t e  ha s  n a t u r a l l y  i n c r e a s e d  t h e  
amount  of  c r i m i n a l  c a s e s ,  and t h e  U a r r o n  Cour t  ha s  c o n s i s t -  
e n t l y  s e l e c t e d  such c a s e s  f o r  h e a r in g .
T h u s , the  Cold b a r  and  i t s  r e l a t e d  e v e n t s  wh ich
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brought iSuproiae Cour t  c o n c e r n  w i t h  p o s s i b l e  i n f r i n g e m e n t  
o f  an  i n d i v i d u a l ’ s r i g h t s ,  t h e  c en su r e  and condemnat ion  
o f  McCarthy which  e x e m p l i f i e d  t h e  r e s u l t s  o f  popular and 
p o l i t i c a l  s u s p i c i o n ,  and t h e  i n c r e a s i n g  crime r a te  which  
d i r e c t e d  Supreme Cour t  a t t e n t i o n  t o  t h e  p r o c e d u r a l  r i g h t s ,  
a l l  have  been  e v e n t s  t h a t  p r e c i p i t a t e d  Cour t  a c t i o n  i n  t h e  
a r e a  o f  t h e  c i v i l  r i g h t s  o f  th e  American  c i t i z e n .
D e c i s i o n s  Of The ’b ' a r ron  C o u r t '  With 
R esp ec t  To The Procedural  R ig h ts
A s t u dy  of the  Warren Court with r e s p e c t  t o  t h e
procedura l  r i g h t s ,  through t h e  a c t u a l  c a s e s  h e a r d  and t h e
».
d e c i s i o n s  r e n d e r e d ,  proves  t h a t  no Cour t  ha s  eve r  been  
concerned w ith  th e  d e fen ce  of  tho  b a s i c  freedoms o f  th e  
Amer i can  c i t i z e n  t o  t h e  e x te n t  t h a t  t h e  Warren Court h a s .  
The Warren  C o u r t ,  a f t e r  such an a n a l y s i s ,  may bo termed 
an  ’ a c t i v i s t i c ’ C o u r t .
There  has been  g rowing  c on ce rn  over  t h e  f a c t  
t h a t  t h e  r e c e n t  Warren Cour t  d e c i s i o n s  in  t h e  a r e a  of  p r o ­
c e d u r a l  r i g h t s  may change th e  f a c e  of l e g a l  j u s t i c e .  I t  
h a s  b e en  c o n t e n d e d  t h a t  t h e  C o u r t ’ s d e c i s i o n s  i n  t h i s  a r e a  
ha s  g i v e n  th e  c r i m i n a l  s u s p e c t  a  two-edged sword .  The 
f i r s t  edge i s  ' p r o c e d u r a l ' .  The s u s p e c t ,  upon a r r e s t ,  
must be t a k e n  f o r t h w i t h  b e f o r e  a m a g i s t r a t e .  He must  be  
a d v is e d  o f  h i s  r i g h t s ,  and ho must oe g i v e n  c o u n s e l  i f  he 
r e q u i r e s  i t .  The o ther  edgo i s  d i r e c t e d  a g a i n s t  t h e  p o l i c e
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I n  g a t h e r i n g  and p r e s e n t i n g  e v i d e n c e .  The p o l i c e  a r e  unable  
t o  s e a r c h  a  p l a c e  w i t h o u t  f i r s t  h a v i n g  e v id e n c e  o f  a c r i m e .  
I f  t hey  p r o c e e d  to  make a se a r c h  w i t h o u t  r ea so n a b le  g ro un d s  
and uncover e v id e n c e ,  they  would s t i l l  be unable  t o  do 
a n y t h i n g  because  th e  e v id e n ce  would not be a d m is s ib l e  i n  
c o u r t .  The f u r t h e r  c o n t e n t i o n  of  t h i s  odge of  t h e  sword 
i s  t h a t  i t  i s  o f  vary l i t t l e  v a l u e  i n  the p r o t e c t i o n  of  the  
in n o c e n t ,  bu t  i s  extrem ely  u s e f u l  t o  the  g u i l t y .
The opponents o f  t h e  a c t i v i s t i c  nature o f  t h e  
Cour t  fowl  t h a t  t h e  p r o c e d u r a l  r i g h t s  cannot p o s s i b l y  p r o ­
t e c t  t h e  i n n o c e n t ,  bu t  are be in g  u s e d  t o  t h w a r t  p o l i c e  
a c t i o n  i n  c o l l e c t i n g  and p r e s e n t i n g  e v i d e n c e .  Those who 
f a v o r  t h e  a c t i v i s t i c  t r a n s l a t i o n  of  t h e  p r o c e d u r a l  r i g h t s  
a s  Well  a s  t h e  a c t i v i s t  j u s t i c e s  t h e m s e lv e s ,  b e l i e v e  t h a t  
r e g a r d l e s s  of  t h e  co nsequence  i n v o l v e d  i n  t h e  s a f e g u a r d i n g
o f  p r o c e d u r a l  r i g h t s ,  t h e y  must  a t  any c o s t  be adhered t o
TT Qand g i v e n  an  ' a b s o l u t e *  t r a n s l a t i o n .  The r a t i o n a l e
An ' a b s o l u t e '  t r a n s l a t i o n  o f  t h e  B i l l  o f  R i g h t s  
ta k e s  th e  p o s i t i o n  t h a t  th e  r i g h t s  arc to  be e n f o r c e d  
a c c o r d i n g  to t h e i r  p r e c i s e  t er ras  - no more and  no l e s s .  
J u s t i c e  B l ack  has o f t e n  u se d  th e  v e r b ia g e  ( w i t h  r e s p e c t  t o  
the  l a n gu a ge  of  the  f i r s t  Amendment,  f o r  exam ple ) ,  "Congre s s  
s h a l l  make no l aw . . "By ' no  l a w ' ,  I u n d e r s t a n d  t h e
f i r s t  Ah-iondjaent t o  moan ' n o '  law " . "No t o  me means no," as 
he has  s a i d  so o f t  o n . Us ing  this samo literal approach, 
such a t r a n s l a t i o n  o f  a l l  t h e  other  r i g h t s  s t a t e d  i n  
c a t e g o r i c a l  t e rm s  i s  an  ' a b s o l u t e '  t r a n s l a t i o n .  The 
r i g h t s  must  be observed by th e  Government  and  en fo rc ed  
by t h e  c o u r t  under ' a l l '  c i r c u m s t u u c e a .
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b e h i n d  such  a d o c t r i n e  I s  g i v e n  by J u s t i c e  B l a c k  . . .
The h i s t o r i c a l  and p r a c t i c a l  purposes  
of  a B i l l  o f  R i g h t s ,  th e  very uso of  
a w r i t t e n  c o n s t i t u t i o n ,  in d ig en o u s  t o  
America ,  thw language  the  Framers used ,  
the  kind of thruo-dopartm cnt  government  
t h ey  t o o k  p a in s  to  s e t  up,  a l l  p o i n t  t o  
t h e  c r e a t i o n  of  a government which was 
denied  a l l  power t o  do some t h i n g s  
under any and a l l  c ir c u m sta n c e s ,  and  
a l l  power t o  do oth er  t h i n g s  exce p t  in  
t h e  manner p r e s c r i b e d .
The q u e s t i o n  a t  hand i s  e s s e n t i a l l y  t h i s .  Which 
i s  t h e  g r e a t e r  v a l u e ,  a r b i t r a r y  p o l i c e  methods which ,  
a l t h o u g h  c o n s t i t u t i o n a l l y  f o r b i d d e n ,  r e s u l t  in  t h e  a r r e s t  
and c o n v i c t i o n  of  g u i l t y  p e r s o n s  but which could  a l s o  r e ­
s u l t  i n  the  a r r e , s t  and  c o n v i c t i o n  o f  i n n o c e n t  p e r s o n s ,  or ,  
r e s t r a i n e d  p o l i c e  methods which r e s u l t  i n  th e  p o s s i b l e  
p r o t e c t i o n  of  a l l  p e r s o n s ,  i n c l u d i n g  the  g u i l t y ?  Which 
i s  b e t t e r ?  Which s e r v e s  b e t t e r  t h e  i n t e r e s t s  of  Amer i can  
s o c i e t y ?  Whicii e n s u r e s  rubra e f f e c t i v e l y  t h e  r i g h t s  of  t h e  
p eo p le?  Do t h e  p e o p l e ,  f i r s t  end f o r e m o s t ,  have o r  want 
t h e  r i g h t  o f  p r o t e c t i o n  a g a i n s t  c r i m i n a l s ,  or  do t h ey  
have  or  want  s e l f - p r o t a c t i o n  - p r o t e c t i o n  a g a i n s t  a r b i ­
t r a r y  p o l i c e  a c t i o n  t h a t  might some day r e s u l t  in  t h e i r  
a r r e s t  and c o n v i c t i o n ?  A c co r d i n g  t o  t h e  Warren C o u r t ' s  
a c t i v i s t i c  t r a n s l a t i o n  of  t h e  p r o c e d u r a l  r i g h t s ,  t h e  main 
purpose of  t h e  r i g h t s  i s  w i t h  t h e  l a t t e r ,  b u t  t h e  s e l f -  
r e s t r a i n t  o r s  or t h o s e  who fa v o r  or a t  l e a s t  condone
120 A l a n  F. West  i n ,  Thu Supreme C o u r t :  Views From 
I n s i d e  (Wow York, 1 9 6 1 ) ,  p .  174.
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a r b i t r a r y  p o l i c e  a c t i o n ,  would c la im  t h e  f o r m e r .  The 
q u e s t io n  or q u e s t io n s  soom unanswerable .  There  i s  b a s i c  
c o n t r o v e r s y ,  b u t  t h e  b a r r e n  Court h a s  s t e p p e d  i n t o  th e  
middle  of t h i s  c o n t r o v e r s y  and iias attem pted  t o  g i ve  an 
a n sw er .
F o u r t h  Aiaendiaant Cases  
F o u r t h  Amendment - The r i g h t  of  t h e  p e o p l e  t o  be s e c u r e  in  
t h e i r  p e r s o n s ,  h o u se s ,  p a p e r s  and e f f e c t s ,  a g a i n s t  u n r e a s o n ­
a b l e  s e a r c h e s  and s e i z u r e s ,  s h a l l  no t  bo v i o l a t e d ,  and no 
b a r r a n t s  s h a l l  i s s u e ,  but upon p r o b a b l e  c a u s e ,  s u p p o r t e d
by Oath or  a f f i r m a t i o n ,  and p a r t i c u l a r l y  d e s c r i b i n g  t h e
*
p l a c e  t o  bo s e a r c h e d ,  and t h e  p e r s o n  or  t h i n g s  t o  be 
s e i z e d .
b i t h  r e g a r d  t o  t h e  r i g h t s  g u a r a n t e e d  by t h e  
Fourth Amendment, the  barren Cour t  ha s  w i t h  g r e a t  c o n s i s t ­
ency overturned p r e v i o u s  c o n v i c t i o n s  of  lower c o u r t s  b e -  , 
cause e v id en ce  upon which t h e  c o n v i c t i o n  was ba se d  was 
o b t a i n e d  by an i l l e g a l  s e a rc h  and s e i z u r e .  I n  the  m a jo r i ty  
o p i n i o n s . w r i t t e n  i n  such c a s e s ,  t h e  j u s t i c e s  s t r e s s e d  the  
l i t e r a l  t r a n s l a t i o n  of  t h e  d i c t a t e s  of  t h e  Fourth Amend­
ment .  In the  o p i n io n s ,  t h e  j u s t i c e s  s t r e s s e d  the  f a c t  
t h a t  t h e  a r r e s t i n g  o f f  l e e r s  had t o  f i r s t  s t a t e  t h e i r  
a u t h o r i t y  and pu rpo se  p r i o r  t o  demanding a d m i s s i o n  t o  a 
p r i v a t e  p l a c e .  The o f f i c e r s  must  have a l s o  had a warrant  
l i s t i n g  t h e  e x a c t  prem ises  to  be s e a r c h e d ,  and th e  p erso n s  
or t h i n g s  t o  be s e i z e d .  Sea rch  merely on 'p r ob a b le  c a u se '
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was r u l e d  a s  an i n f r i n g e m e n t  on t h e  a c c u s e d ' s  r i g h t  t o  
p r i v a c y .
The Viarrun Cour t  has chosun t o  hoa r  a grea t  many 
c a s e s  having t o  do w ith  t h e  F o u r t h  Amendiuont' s r i g h t s  and 
the  c a s e s  th a t  I l i s t  arc perhaps the  most i n d i c a t i v e  o f  
the  t y p e s  of d e c i s i o n s  t h a t  i t  has rendered .
In Kremwn v .  U n ited  S tatcs^^^ on a w r i t  of c a r -  
t i o r a r i  t o  t h e  United S t a t e s  Cour t  of Appeals  f o r  the  
N i n t h  c i r c u i t ,  th e  b a r r en  Court overturned  v e r d i c t s  a g a i n s t  
t he  p e t i t i o n e r s  be ca us e  soma of  t h e  e v i d e nc e  on which  t h e  
v e r d i c t s  were b a s e d  had been o b t a i n e d  by an i l l e g a l  s e a r c h  
and s e i z u r e  by a g e n t s  of  th e  F e d e r a l  Bu reau  o f  I n v e s t i g a ­
t i o n .  The i n d i c t m e n t  charged t h e  p e t i t i o n e r s  w i t h  r e l i e v ­
i n g ,  c o m f o r t i n g  and a s s i s t i n g  a f u g i t i v e  f rom j u s t i c e  and 
w i t h  c o n s p i r i n g  t o  commit t h a t  o f f e n s e .  I n  a d d i t i o n ,  two 
o f  t h e  p e t i t i o n e r s  ware charged w i t h  harbouring a n o t h e r  
f u g i t i v e  f rom j u s t i c e ,  and w i t h  c o n s p i r i n g  t o  commit t h a t  
o f f e n s e .  The p e t i t i o n e r s  were f ound g u i l t y  and t h e i r  con-  ■ 
V l e t i o n s  were s u s t a i n e d  by t h e  Supreme Cour t  o f  t h e  S t a t e .  '
The p e t i t i o n e r s  were a r r e s t e d  in  a c a b i n  i n  a 
s e c l u d e d  v i l l a g e  i n  C a l i f o r n i a .  Tlio F . B . I .  a g e n t s  making 
t h e  a r r e s t s  had w a r r a n t s  f o r  t h e  two f u g i t i v e s  b u t  not  
f o r  t h e  o t h e r s .  A t h o r o u g h  search  of t h e  ca b in  was made 
and i t s  e n t i r e  c o n t e n t s  s e i z e d .  The a g e n t s  had no s e a r c h
121 363 U . S . ,  IL éd .  ( 1 9 5 7 ) .
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w a r r a n t  th a t  l i s t e d  the  p la c e  t o  be s e a r c h e d  or t h e  
a r t i c l e s  t o  be s e i z e d .
The b a r r e n  Court r e v e r s e d  t h e  c o n v i c t i o n s  d e c l a r ­
i n g  t h a t  t h e  s e i z u r e  o f  t h e  e n t i r e  c o n t e n t s  o f  t h e  house  
and I t s  removal somo two hundred m i le s  away to  tho  F . B . I .  
o f f i c e s  f o r  t h o  p u rp ose  of  exam ination  was beyond  l e g a l  
s a n c t i o n .  J u s t i c e s  Burton and C l a r k  d i s s e n t e d  on t h e  
ground t h a t  t h e  i t em s  wore l e g a l l y  s o i z o d .  V a l i d i t y  of  
the  s e i z u r e  did  no t  depend upon t h e  q u a n t i t y  of  th e  items  
s e i z e d ,  t h e y  s t a t e d ,  b u t  upon t h e  c ircu m sta n ces  of  t h e  
s e i z u r e .  The m a j o r i t y  of  t h e  Court, however ,  d i d  d e c i d e  
t h a t  t h e  r i g h t s  o f  th e  F o u r t h  Amendment had been  v i o l a t e d  ■ 
and d e l i v e r e d  t h e i r  o p i n i o n  a c c o r d i n g l y .
I n  a n o t h e r  c a se  d e a l i n g  w i t h  p o l i c e  methods of 
g a t h e r i n g  e v i d e n c e ,  a r r e s t i n g  s u s p e c t s  and q u e s t i o n i n g  
them p r i o r  t o  t r i a l ,  t h a t  o f  Ma l lo ry  v .  United.  S t a t e s ,  
th e  b a r r e n  Court unan imo us l y  r e v e r s e d  a p r e v i o u s  c o n v i c ­
t i o n .  A young m a r r i e d  woman had been r aped  by a masked 
man i n  t h e  basemen t  o f  an  a p a r t m e n t  b u i l d i n g .  The v i c t i m  ' 
c o u l d  g ive  no d e s c r i p t i o n  o f  h e r  a s s a i l a n t ,  e x ce p t  t h a t  
he was a Negro. The p o l i c e  q u i c k l y  a r r e s t e d  t h r e e  
Negroes who l i v e d  i n  t h e  same a p a r t m e n t  b u i l d i n g ,  t ook  
them t o  p o l i c e  h e a d q u a r t e r s  and i n t e r r o g a t e d  thorn i n t e n ­
s i v e l y  f o r  h o u r s ,  n o t w i t h s t a n d in g  an e x p l i c i t  D i s t r i c t
122 362 U . S . ,  499,  IL ed.  ( 1 9 5 7 ) .
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o f  Columbia procedura l  r e q u i r e m e n t  t h a t  an a r r e s t e d  p e r s o n  
be t a k e n  b e f o r e  a j u d i c i a l  o f f i c e r  w i t h o u t  d e l a y .  . F i n a l l y ,  
one o f  t h o  s u s p e c t s  c o n f e s s e d  t o  t ho  c r i m e .  Ho was s u b ­
s e q u e n t l y  convi c t ed ,  o f  r a p e  and s e n t e n c e d  t o  d e a t h .
The unanimous o p i n i o n  of  the Cour t  was w r i t t e n  
by J u s t i c e  F r a n k f u r t e r  who s t a t e d  t h a t  the  p o l i c e  may no t  
a r r e s t  upon mere s u s p i c i o n  but only on probable  c a u s e .
The Cour t  s t a t e d  t h a t  an accused  i s  not  t o  be t a k e n  t o  
p o l i c e  h e a d q u a r t e r s  i n  o r d e r  t o  c a r r y  out  a p r o c e s s  of  
i n q u i r y  t h a t  l e n d s  i t s e l f ,  even i f  no t  so d e s i g n e d ,  t o  
e l i c i t i n g  damaging s t a t e m e n t s  t o  s u p p o r t  t h o  a r r e s t  and 
u l t i m a t e l y  h i s  g q i l t .
I n  M i l l e r  v .  U n i t e d  M t a t e s , 1 2 3  t h e  War ren  C o ur t  
once a g a i n  o v e r t u r n e d  a  c o n v i c t i o n  o f  v i o l a t i o n  o f  t h e  
f e d e r a l  n a r c o t i c s  laws on t h e  g round  t h a t  marked money 
a d m i t t e d  i n  e v i d e n c e  had been i l l e g a l l y  o b t a i n e d  by t h e  
a r r e s t i n g  o f f i c e r s .
The o f f i c e r s  appeared a t  the  a p a r t m e n t  o c c u p i e d  
by the p e t i t i o n e r  i n  W as h i ng to n  a t  3 :45  A.M. One of  t h e  
o f f i c e r s  knocked  on t h e  d o o r ,  and i n  r e p l y  t o  t h e  q u e s t i o n  
"V.'ho’ s t h e r e ? "  r e p l i e d  " P o l i c e " .  The door  was opened bp 
an a t t a c h e d  c h a i n  and t h e  p e t i t i o n e r  a sked  what  was w a n t ­
ed ,  t h e n  a t t empted ,  t o  c l o s e  th e  d o o r .  The re upo n ,  t h e  
p o l i c e  p u t  t h e i r  hands i n s i d e  t h e  door  and r i p p e d  t h e
123 357 U .Ü . ,  301,  2L ed.  ( 1 9 5 8 ) .
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c h a i n  o f f .  A s e a r c h  of  t h e  apartment t u r n e d  up $100 .  in  
marked money u sed  e a r l i e r  in  t h e  e v e n i n g  t o  p u r c h a s e  
n a r c o t i c s  f r om an a l l e g e d  a ccom pl ice  o f  the  p e t i t i o n e r .
The p o l i c e  had no w a r r a n t  and d i d  no t  e x p r e s s l y ,  demand 
a d m i s s i o n  or  p l a c e  t h e  p e t i t i o n e r  under a r r e s t  u n t i l  a f t e r  
t h e y  had e n t e r e d  t h e  a p a r t m e n t .  The D i s t r i c t  Cou r t  c o n ­
v i c t e d  t h e  p e t i t i o n e r  and t h e  Cou r t  o f  App ea l s  a f f i r m e d  
t h e  c o n v i c t i o n .
J u s t i c e  Brennan  d e l i v e r e d  t h e  C o u r t ' s  m a j o r i t y  
o p i n i o n  r e v e r s i n g  th e  p r e v io u s  c o n v i c t i o n .  The m a j o r i t y  
o f  t h e  Cou r t  h e l d  t h a t  t h o  entry  was u n l a w fu l  be c a u se  t h e y  
f a i l e d  f i r s t  t o  fetet© t h e i r  a u t h o r i t y  and p u r p o se  f o r  
demanding a d m i s s i o n .  From t h i s  i t  f o l l o w e d  t h a t  t h e  a r r e s t  
was un l aw fu l  and t h a t  th e  e v i d e n c e  was i m pr op e r ly  s e i z e d .  
The Cour t  c i t e d  18 U.S.C.  S 3109, which  p r o v i d e s  t h a t  an 
o f f i c e r  e x e c u t i n g  a s e a r c h  w a r r a n t  may b r e a k  open a doo r  
only i f  a f t e r  n o t i c e  o f  h i s  a u t h o r i t y  and p u r p o s e ,  he i s  
d e n i e d  a d m i s s i o n .  J u s t i c e  H a r l a n  c o n c u r r e d  w i t h  t h e  
o p i n i o n .  Once a g a i n  J u s t i c e s  B u r t o n  and  C l a r k  d i s s e n t e d  
a r g u i n g  t h a t  t h e  r e c o r d  showed t h a t  t h e  p e t i t i o n e r  was 
f u l l y  aware of  who t h e  o f f i c e r s  were and why t h e y  had come, 
and t h a t  ' s p l i t  s e c o n d '  a c t i o n  on t h e  p a r t  o f  t h e  p o l i c e  
was n e c e s s a r y  or  the  a r r e s t  would have b e e n  t h w a r t e d .
I n ' J o n e s  v .  U n i t e d  S t a t e s , ^^4 b a r r e n  Cour t
124 357 U^S. , 493 ,  2L od. ( 1 9 5 8 ) .
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r e v e r s e d  a n o t h e r  p r e v i o u s  c o n v i c t i o n  of  tho f e d e r a l  l i q u o r  
l aws  s teiaming f rom and i n c l u d i n g  t h e  p o s s e s s i o n  o f  a n  u n ­
r e g i s t e r e d  s t i l l .  The r e v e r s a l  was b a se d  upon a h o l d i n g  
t h a t  the  f e d e r a l  o f f i c e r s  who made t h e  a r r e s t  o b t a i n e d  
t h e i r  e v i d e n c e  by an . u n l awfu l  s e a r c h  and s e i z u r e .
J u s t i c e  H a r l a n  d e l i v e r e d  t h e  C o u r t ’ s m a j o r i t y  
o p i n i o n  s t a t i n g  t h a t  a v i o l a t i o n  of  t h e  Fourth Amendment 
had o c c u r r e d .  The o p i n i o n  a rg u e d  t h a t  were f e d e r a l  o f f i c e r s  
f r e e  t o  s e a r c h  w i t h o u t  a w a r r a n t  mere ly  upon p r o b a b l e  
cause  t o  b e l i e v e  t h a t  c e r t a i n  a r t i c l e s  wore w i t h i n  a home, 
t h e  p r o v i s i o n s  of t h e  F o u r t h  Amendment would become empty 
p h r a s e s ,  and t h e # p r o t e c t i o n  i t  a f f o r d s ,  l a r g e l y  n u l l i f i e d .  
The s e l f - r e s t r a i n t i v o  a t t i t u d e  o f  J u s t i c e s  B u r to n  and 
C l a r k  was once more e x e m p l i f i e d  as.  t h e y  d i s s e n t e d ,  a r g u ­
in g  t h a t  t h e  a g e n t s  had  good r e a s o n  t o  b e l i e v e  t h a t  t h e  
p e t i t i o n e r  was i n  t h e  house and t h a t  th ey  had t h e  a u t h o r ­
i t y  t o  e n t e r  and make t h e  a r r e s t .  The d i s s e n t  i n  t h i s  
c a se  was drawn a l o n g  the  same l i n e s  and a rg u e d  w i t h  t h e  
saiae j u s t i f i c a t i o n s  as t h e  p r e c e d i n g  c a s e s ,  and i n  a l l  o f  
them s t r o n g  m a j o r i t y  o p i n i o n  o f  an  a c t i v i s t  n a t u r e  p r e ­
v a i l e d  i n  th e  d e c i s i o n  r e n d e r e d .
The Warren C o u r t ,  i t  c a n n o t  be su p p o s e d ,  de ­
l i v e r e d  a c t i v i s t i c  r e v e r s a l s  i n  every  case  o f  a  F o u r t h  
Arnendment n a t u r e  b r o u g h t  b e f o r e  i t ,  bu t  when i n  i s o l a t e d  
c a s e s ,  i t  did  a f f i r m  a  p r e v i o u s  c o n v i c t i o n  o r  d e c i s i o n ,  
tha grounds or b a s i s  f o r  do ing  so  wore e v i d e n t .  Even
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i n  su c h  c a s e s  t h e  a c t i v i s t i c  b l o c  of  C h ie f  J u s t i c e  W arren
and J u s t i c e s  B l a c k ,  Douglas  and Brennan d i s p l a y e d  r e m a rk -
1 26a b le  c o h e s i o n .  Duch was t h e  c a s e  i n  Prank  v . M ary land ,  
whore the  W arren  C o u r t ’ s ’ d e c i s i o n  upho ld  t h e  r i g h t  o f  a
B a l t i m o r e  h e a l t h  i n s p e c t o r  t o  en ter  a p r i v a t e  homo t o  con-
» .
d u c t  an i n s p e c t i o n  w i t h o u t  a s e a r c h  w a r r a n t . J u s t i c e  
F r a n k f u r t e r  d e l i v e r e d  t h e  m a j o r i t y  o p in ion  s t a t i n g  t h a t  
t h e  s e a rc h  was r e a s o n a b l e  s i n c e  th o  s o l o  p u rp o s e  of  a t t e m p t ­
in g  t o  l o c a t e  t h e  h a b i t a t  o f  d i s e a s e  c a rr y in g  r o d e n t s  was' 
not  a r e q u e s t  to  make an u n r e a s o n a b l e  s e a r c h .  J u s t i c e s  
W arren ,  B la c k ,  Douglas  and B renn an  d i s s e n t e d ,  a s  m en t io n ed  
p r e v i o u s l y ,  i n  ah o p in io n  w r i t t e n  by C h ie f  J u s t i c e  W arren  
who s t a t e d  t h a t  t h e  r i g h t  o f  p r i v a c y  was g r e a t l y  d i l u t e d  
and t h a t  t h e r e  was no e xcuse  f o r  no t  o b t a i n i n g  a s e a r c h  
w a r r a n t  h e r e ,  s i n c e  a whole day e l a p s e d  i n  t h e  c a r r y i n g  
o u t  o f  th e  i n s p e c t o r ’ s work.
I n  a  more s i g n i f i c a n t  c a se  o f  Mapp v .  O h io ,^ ^ ^  
t h e  Warren C our t  e x h i b i t e d  i t s  a c t i v i s t i c  n a t u r e  t o  t h e
g r e a t e s t  p o s s i b l e  e x t e n t  i n  o v e r t u r n i n g  a p r e v i o u s  r u l i n g
127t h a t  t h e  F o u r t h  Amendment d i d  n o t  a p p l y  to  the  s t a t e s .
126 3 5 9  U . S . ,  360, 3L ed.  (1 9 6 9 ) .
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r u l e d  t h a t  t h e  S ix  oh Amendment d i d  n o t  app ly  to  t h e  s t a t e s ,  
and i n  1947 a n d  1949 i t  r u l e d  t h a t  t h e  same was t r u e  f o r  
t h e  F i f t h  Amendment and F o u r th  Amendment.
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C l e v e l a n d  p o l i c e  had b r o k e n  i n t o  t h e  home o f  a woman on 
t h e  b a s i s  o f  a t i p  t h a t  h e r  r e s i d e n c e  c o n t a i n e d  parapher­
n a l i a  r e l e v a n t  t o  th o  " p o l i c y  r a c k e t "  and a  bombing 
s u s p e c t .  They found  n e i t h e r  b u t  searched  th e  h o u se  u n t i l  
t h e y  u n c o v e r e d  e r o t i c  p i c t u r e s  and p a m p h l e t s . Even th o u g h  
t h e  p o l i c e  had  n e i t h e r  a w a r r a n t  n o r  p r o b a b l e  cau se  t o  
c on d uc t  su c h  a s e a r c h ,  t h e  woman was c o n v i c t e d  o f  p o s s e s s ­
in g  obscene  l i t e r a t u r e  land se n te n c ed  t o  p r i s o n . .
In r e v e r s i n g  her c o n v i c t i o n  and h o l d i n g  t h a t  th e  
s t a t e s ,  a s  w e l l  as t h e  F e d e r a l  Government,  are bound by 
th e  Fourth Amendment, t h e  C our t  r e n d e r e d  a l l  e v id e n c e  
o b t a i n e d  by searches ,  and s e i z u r e s  i n  v i o l a t i o n  of t h e  
C o n s t i t u t i o n  i n a d m i s s a b l e  i n  a s t a t e  c o u r t .  The d e c i s i o n  
i n  t h i s  c a s e  removed one o f  t h e  p r i n c i p a l  i n c e n t i v e s  f o r  
p o l i c e  t o  v i o l a t e  s e a r c h  and  s e i z u r e  r i g h t s  and s i n c e  ■ 
i l l e g a l l y  o b t a i n e d  e v id en ce  c o u ld  no l o n g e r  be a d m i t t e d  
i n  s t a t e  c o u r t s ' ,  l a w -o n f o r c e u ie n t  p r o c e d u r e s  t h r o u g h o u t  
the  n a t i o n  were t r a n s f o r m e d  and r e v o l u t i o n i z e d .
I t  i s  e a s i l y  seen  t h e n ,  by an example s u c h  as  
t h i s  c a s e ,  how t h e  b a r r e n  C o ur t  has  chosen t o  d e a l  w i t h  
F o u r th  Amendment r i g h t s  c a s e s .  R e v e r s a l  a f t e r  r e v e r s a l  
h a s  v e r i f i e d  t h e  b a r r e n  C o u r t ’ s t r u e  a c t i v i s t i c  r o l e  i n  
t h i s  a r e a ,  and has  s i g n i f i c a n t l y  sh a p e d  p o l i c e  p o l i c i e s  
and p r a c t i c e s  th r o u g h o u t  the  U n ite d  S t a t e s .
I n  t h e  s i x  c a s e s  l i s t e d  h a v in g  t o  do w i t h  F o u r t h  
Amendment r i g h t s ,  a l l  b u t  one C o u r t  d e c i s i o n  wore r e v e r s a l s
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o f  p r e v i o u s  c o n v i c t i o n s .  T h is  p r o p o r t i o n  r e p r e s e n t s  o ve r  
80,% o f  t h e  d e c i s i o n s .  A l th o u g h  th e re  have b e en  more a f ­
f i r m a t i o n s  than t h e  one l i s t e d ,  t h e  t o t a l  number o f  r e ­
v e r s a l s  f a r  ou tnum bers  th o  a f f i r m a t i o n s .  I n  ev e ry  
d e c i s i o n  l i s t e d ,  C h ie f  J u s t i c e  b a r r e n ,  and J u s t i c e s  B la ck ,  
Douglas ,  and B re n n an  d i s p l a y e d  a c t i v i s t i c  b l o c  b e h a v i o r ,  
and i n  o v e r  80/% o f  th e  d e c i s i o n s ,  t h e i r  a c t i v i s t i c  b e h a v i o r  
r e s u l t e d  i n  m a jo r i ty  C ou r t  d e c i s i o n '  i n  f a v o r  o f  t h e  d e f e n d ­
a n t ,  w i t h  one o f  t h e  c a s e s  l i s t e d  r e s u l t i n g  i n  a unanimous 
r e v e r s a l .  The a c t i v i s t i c  nature of  the  Court  i s  a l s o  shown 
by t h e  f a c t  t h a t  i n  two o f  th e  c a s e s ,  the  m a j o r i t y  a c t i v ­
i s t  ic  o p i n i o n  o f , t h e  C ou r t  was w r i t t e n  by J u s t i c e s  F r a n k ­
f u r t e r  and  H a r l a n ,  who a re  u s u a l l y  c a t e g o r i z e d  as  s o l f -  
r e s t r a l n t e r s . ^ 2 8  T h is  b e h a v i o r  would seem to  I n d i c a t e  
t h a t  t h e  members o f  t h e  C o u r t ,  i n c l u d i n g  t h o s e  v/ho u s u a l l y  
v o t e  i n  a  ' s e l f - r e s t r a i n t '  m anner ,  are wary o f  p o s s i b l e  
i n f r i n g e m e n t  of  th e  d e f e n d a n t ' s  Fourth Amendment r i g h t s .
1 p a .
J u s t i c e  F r a n k f u r t e r  i s  u s u a l l y  c l a s s i f i e d  as a s e l f -  
r e s t r a i n t e r  in  c i v i l  r i g h t s  c a s e s ,  At the  timo o f  h i s  
appointment t o  t h e  Supreme C o u r t  i n  1939, the  C o u r t ' s  main 
c o n c e rn  was w i t h  the  e f f e c t s  o f  the  New Deal l e g i s l a t i o n .  
F r a n k f u r t e r ' s  o p in io n s  and v o t e s  u p h e l d  governm ent  l e g i s ­
l a t i o n  i n  t h e  economic r e a l m  end hence he can be termed a 
' l i b e r a l ' ,  but not i n  th e  s e n so  t h a t  t h e  term i s  used  in  
c i v i l  r i g h t s  c a s e s .  iSinco t h e n ,  th e  C o u rt 's  r o l e  has  
c han g ed .  He has n o t  u s u a l l y  u p h e l d  o r  g iv e n  a .g e n e ro u s  
i n t e r p r e t a t i o n  to  tho  B i l l  o f  R ig h t s  (as  a c t i v i s t s  d o ) ,  
and hence he i s  c l a s s i f i e d  as a s e l f - r o s t r a i n t e r  or what 
may be termed ' c o n s e r v â t i v o ' .  Tho important t h i n g  t o  note  
i s  t h a t  F ra n k fu r ter  i s  not a ' c o n s e r v a t i v e '  in  tho  sense  
th a t  tho term i s  used in  tho  ecunomic realm where i t  has  
been a p p l i e d  to  l a b o l  j u s t i c e s  who have s t r u c k  down 
government l e g i s l a t i o n .  Thu r o lu  o f  the  Court has changed 
-and t h i s  has r e s u l t e d  in  d i f f i c u l t y  and c o n f u s io n  In the  
c l a s s i f i c a t i o n  o f  F r a n k f u r t e r ' s  a t t i t u d e s .
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and c a s t  t h e i r  v o t e s  a c c o r d i n g l y .  The s e l f - r e s t r a i n t  ■ group 
b e h a v i o r  o f  J u s t i c e s  B u r t o n  and  C l a r k  i s  c l e a r l y  e v i d e n t  
by t h e i r  d i s s e n t i n g  o p i n i o n s  i n  many of  t h e  c a s e s .
T here  a r e  s e v e r a l  important f a c t s  t o  c o n s i d e r  
when a n a l y z i n g  the  a forem en t ion ed  c a s e s .  The mere f a c t  
o f  an  a r r e s t  does not  l e g a l i z e  any. subsequent s e a r c h .  Such 
was t h e  d e c i s i o n  of  t h e  C ou r t  i n  Kremen v. U n i t e d  S t a t e s .
I f  an a r r e s t  d i d  l e g a l i z e  a  s e a r c h ,  t h e n  i t  would be v e r y  
e a sy  f o r  t h e  p o l i c e  t o  e n t e r  p r e m i s e s  i n  o r d e r  t o  make an 
a r r e s t  f o r  any o f f e n s e ,  and a t  th e  same t im e  c o n f e r  upon 
t h e m s e lv e s  t h e  r i g h t  t o  rummage t h r o u g h  t h e  a r r e s t e d  
p e r s o n ' s  p a p e r s  a^nd p o s s e s s i o n s .  T h i s ,  a c c o r d i n g  to  t h e  
C o u r t ,  i s  what the c o n s t i t u t i o n a l  p r o v i s i o n s  were i n t e n d e d  
t o  p r e v e n t .  In  o r d e r  t o  p r e v e n t  t h e  p o l i c e  f rom  making 
an i l l e g a l  s e a r c h ,  t h e  Cour t  has  r u l e d  t h a t  i l l e g a l l y  
s e i z e d  e v id e n c e  must  be exc lud ed  from t r i a l .
The p o l i c e ,  a c c o r d in g  to  the  C o u r t ' s  d e c i s i o n  
i n  M al lo ry  v.  U n i t e d  S t a t e s ,  may not  a r r e s t  upon mere 
s u s p i c i o n ,  b u t  on ly  on p r o b a b l e  c a u s e .  T his  d e c i s i o n  and 
d e c i s i o n s  o f  i t s  k i n d  hove p reven ted  p o l i c e  f rom  a r b i ­
t r a r i l y  a r r e s t i n g  a person  s im p ly  b e c a u s e  t h e y  are  s u s p i ­
c i o u s  o f  h i s  c h a r a c t e r  o r  a c t i o n s .  P o l i c e  a u t h o r i t y  and 
p u r p o s e  must be s t a t e d  i n  demanding a d m i s s io n  t o  p r o m is e s  
w i t h  the  I n t e n t  o f  c a r r y i n g  on e, s e a r c h .  I f  t h i s  i s  n o t  
done, a s  s t a t e d  i n  M i l l e r  v .  U n ited  S t a t e s ,  any s u b s e q u e n t  
a r r e s t  and  s e i z u r e  o f  ev id e n c e  i s  u n l a w f u l .
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The o p i n i o n s  of  t h o  d i s s e n t i n g  j u s t i c e s  i n  t h e s e
ca se s  cen te re d  a b o u t  th o  f e e t  t h a t  th e r e  h ad  been  p o s s i b l e
p r o c e d u r a l  r i g h t s  i n f r i n g e m e n t  i n  t h e  c o n v i c t i o n s  of t h e
d e f e n d a n t s ,  b u t  t h e  d e f e n d a n t s  were ’ o b v io u s ly *  g u i l t y  and
so  s u b s e q u e n t  In fr ingem en t  on the c o n s t i t u t i o n a l  g u a ra n t e e s .
of  t h o  Fourth Amendment wore n o t  i m p o r t a n t  i n  a ju d g m e n t .
J u s t i c e  F r a n k f u r t e r  c o u n t e r e d  s u c h  a d i s s e n t i n g  a t t i t u d e
1 PQb e a t ,  when i n  U n i t e d  S t a t e s  v .  R a b in o w i t z  he s t a t e d .
H i s t o r y  t e a c h e s  us t h a t  th e  s a f e g u a r d s  
o f  l i b e r t y  have very  f r e q u e n t l y  bean  
o u tg r o w th s  o f  " c o n t r o v e r s i e s  i n v o l v i n g  
n o t  vary  n i c e  p e o p l e . "  be  c a n n o t  a l l o w  
our v i s i o n  t o  be c lo u d e d  by the i d e n t i t y  
o f  a p a r t i c u l a r  d e f e n d a n t ;  we have t o  
d e a l  w i t h  the  g r e a t  themes e x p r e s s e d  
by th e  C o n s t i t u t i o n ,  r a t h e r  t h a n  w i t h  
tho man whose c a s e . h a s  p r e s e n t e d  t h e  
o c c a s i o n  f o r  t h i n k i n g  a b o u t  t h e s e  themes.
The a c t i v i s t i c  d e c i s i o n s  of  th e  C o u r t  in  the  a r e a  o f  p r o ­
c e d u r a l  r i g h t s  have c o n s t a n t l y  upheld  su c h  a  v ie w .
F i f t h  Amendment Oases  
F i f t h  Arnendmont - No p e r s o n  s h a l l  be h e l d  to  answ er  f o r  a 
c a p i t a l ,  o r  o t h e r w i s e  in fam ous  c r i m e ,  u n l e s s  on a p r e s e n t ­
ment o r  i n d i c t m e n t  of  a  Grand Jury ,  e x cep t  i n  c a s e s  a r i s ­
in g  i n  t h e  l a n d  or naval  f o r ç a s ,  o r  in  the  M i l i t i a ,  when 
i n  a c t u a l  s e r v i c e  i n  t im e  o f  b a r  o r  p u b l i c  d a n g e r ;  nor  
s h a l l  any p e r s o n  be s u b j e c t  f o r  the  same o f f e n s e  to  be 
tw ic e  p u t  i n  j e o p a r d y  o f  l i f e  oi l im b ,  nor s h a l l  be com­
p e l l e d  in  any c r i m i n a l  c a s e  t o  be a  w it n e s s  a g a i n s t  h im ­
s e l f ,  n o r  bo d e p r i v e d  o f  l i f e ,  l i b e r t y ,  or p r o p e r ty .
'129 339  ^ 56 ( i 9 6 0 ) .
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
8 6
w i t h o u t  due p r o c e s s  of  law; n or  s h e l l  p r i v a t e  p r o p e r t y  be
t a k e n  for  p u b l i c  u s o ,  w i t h o u t  j u s t  c o m p e n s a t io n .
The e x t e n t  to  which the  barren  Court i s  a more
a c t i v i s t i c  C our t  i n  r e n d e r i n g  d e c i s i o n s  w i t h  r e g a r d  t o
F i f t h  Amendment r i g h t s ,  than any p r e c e d i n g  C o u r t ,  can be
shown by exam in ing  a s e r i e s  o f  c a s e s  t h a t  i t  chose  t o  h e a r
i n  t h e  l a t e  1 9 5 0 ' a  and e a r l y  I 9 6 0 ’ a .  I n  th e  a e r i e s  of
r e c e n t  d o u b le  j e o p a r d y  c a s e s  c e r t a i n  r u l e s  o f  c o n s t i t u t i o n -
130a l  p o l i c y  wore e s t a b l i s h e d .
The F i f t h  Amendment, a c c o r d i n g  to  th e  d e c i s i o n
131r e n d e r e d  i n  Groon v .  U n i t e d  S t a t e s ,  p r o h i b i t s  a  f e d e r a l  
c o u r t  f rom  r e t r y i n g  under a f i r s t - d e g r e e  m urder  c h a rg e  a 
d e f e n d a n t  who was a c q u i t t e d  o f  t h e  c h a rg e  a t  an e a r l i e r  
t r i a l .,
1  ‘J Q
I n  Hoag V. New J e r s e y ,  t h e  Warren C o ur t  r u l e d  
t h a t  t h e  F o u r t e e n t h  Amendment ^ does  n o t  p r e v e n t  a s t a t e  
f rom s u b j e c t i n g  a d e f e n d a n t ,  who had  b een  a c q u i t t e d  i n  a 
s i n g l e  t r i a l  of  th e  o f f e n s e s  c h a rg e d  in  t h r e e  i n d i c t m e n t s .
120 seg S c h u b e r t ,  op .  c i t . ,  pp .  606-607 .
131 365 U . S . ,  165 ( 1 9 5 7 ) .
132 356 U . S . ,  464 (1 9 5 8 ) . .
13^ ( S e c t i o n  1) xi.ll p e r s o n s  b o r n  o r  n a t u r a l i z e d  i n  the  
U n i t e d  S t a t e s  and  s u b j e c t  t o  t l io  j u r i s d i c t i o n  t h e r e o f ,  a re  
c i t i z e n s  o f  the  United S t a t e s  and o f  the  S ta to  wherein they  
r o a i d e .  No S t a t e  a h u l l  T-iaka o r  e n f o r c e  any law which s h a l l
abr idge  the p r i v i l e g e s  or im m unit ies  o f  c i t i z e n s  o f  th e  United
S t a t e s ,  n o r  s h a l l  any S t a t e  dep r ive  a person  of  l i f e ,  l i b e r t y ,  
o r  p r o p e r ty ,  w i t h o u t  the due p r o c e s s  o f  law ;  n o r  deny t o  any 
p e r s o n  w i t h i n  i t s  j u r i s d i c t i o n  the  eq u a l  p r o t e c t i o n  o f  t h e  
l a w s .  ( S e c t i o n s  2 , 3 , 4 ,  and 5 do not have any d i r e c t  r e l e v a n c e  
to  c a s e s  i n v o l v i n g  c r im in a l  p r o c e d u r e . )
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t o  a second  t r i a l  r e s u l t i n g  i n  c o n v i c t i o n ,  under a  fourth  
and s u b s e q u e n t  I n d i c t m e n t  b a s e d  upon t h e  same e v e n t .
• In  G iu c c i  v .  I l l i n o i s , 1^4 t h e  C our t  r u l e d - t h a t  
t h e  F o u r t e e n t h  Amendment does  n o t  p r e v e n t  a  s t a t e  f rom 
s u b j e c t i n g  a  d e f e n d a n t ,  who h as  been  c o n v i c t e d  and  s e n t e n c ­
ed to  im p r iso n m en t  i n  two p r e v i o u s  t r i a l s  f o r  f i r s t - d e g r e e  
m u rd e r ,  t o  a t h i r d  t r i a l  r e s u l t i n g  i n  a  s e n t e n c e  o f  t h e  
d e a t h  p e n a l t y .
13*5I n  flora v .  U n i t e d  S t a t e s ,  the C our t  r u l e d  
t h a t  t h e  F i f t h  Amendment do es  not p reven t  the  t r i a l  and 
c o n v i c t i o n  o f  a f e d e r a l  d e f e n d a n t  u n d e r  t h r e e  d i f f e r e n t  
s t a t u t e s  d e f i n i r i g  v a r i o u s  c r i m e s ,  t o  a r i s e  a s  t h e  c o n s e ­
quence o f  a s i n g l e  e v e n t . -
136The Court  r u l e d  in  B a r tk u s  v .  I l l i n o i s ,  t h a t  
n e i t h e r  t h e  F i f t h  n o r  t h e  F o u r t e e n t h  Amendments p r e v e n t  
c o o p e r a t i o n  b e tw ee n  t h o  l a w - e n f o r c e m e n t  o f f i c i a l s  of  t h e  
n a t i o n  and o f  t h e  s t a t e s ,  o r  t h e  c o n v i c t i o n  o f  a  d e f e n d a n t  
i n  a s t a t e  c o u r t  t h r o u g h  t h e  u se  of  t h e  same e v id e n c e  on 
t h e  b a s i s  o f  w h ic h  he p r e v i o u s l y  had  been  a c q u i t t e d  in  a  
f e d e r a l  c o u r t  t r i a l  f o r  an a n a l o g o u s  o f f e n s e .
The F i f t h  A.mondiJient, a s  s t a t e d  i n  A bbato  v .
U n i t e d  S t a t e s , 137 does  n o t  p r e v e n t  t h e  t r i a l  and c o n v i c t i o n
134 356 U . S . ,  571 ( 1 9 6 8 ) .
135 357 U . S . ,  u8G (1 9 5 8 ) .
136 359 U . S . ,  121 ( 1 9 5 9 ) .
137 359 U . S . ,  187 ( 1 9 5 9 ) .
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o f  a  f e d e r a l  d e f e n d a n t  f o r  an o f f e n s e  f l o w i n g  f rom  t h e  same 
a c t s  f o r  w h ich  he had been  p r e v i o u s l y  t r i a d  and c o n v i c t e d  
i n  a  s t a t e  c o u r t  f o r  a v i o l a t i o n  o f  s t a t e  law .
The F o u r t e e n t h  Amendment does n o t  prevent  a  s t a t e  
from i n f l i c t i n g  c a p i t a l  p u n ish m e n t  upon a defendant  who 
p lead ed  g u i l t y  t o  k i d n a p p i n g ,  i f  t h e  d e f e n d a n t  had p r e v i o u s ­
l y  been  s e n t e n c e d  t o  l i f e  im p r iso n m en t  upon h i s  p l e a  of  
g u i l t y  t o  a  c h a rge  of  murder, when the  k i d n a p p i n g  and
m urder  r e l a t e d  t o  t h e  same v i c t i m .  Tho b a r r e n  C o u r t  r u l e d
133in  t h i s  manner in  b i l l i a m a  v .  Oklahoma.
The a c t i v i s m  o f  the  barren  C o u r t ,  i n  r e v i e w i n g  
t h e s e  c a s e s ,  i s  h o t  shown, a s  i n  c a s e s  i n v o l v i n g  F o u r t h  
Amendment r i g h t s ,  by t h e  t y p e s  o f  d e c i s i o n s  d e l i v e r e d ,  
because  i n  on ly  one of the  s e v e n  c a s e s  o u t l i n e d  d i d  t h e  
a c t i v i s t i c  b l o c  o f  C h ie f  J u s t i c e  b a r r e n  and J u s t i c e s  B l a c k ,  
D o u g la s ,  B ren n an  and b h i t t a k e r  reach  m a j o r i t y  d e c i s i o n  i n  
f a v o r  o f  the  d e fen d a n t .  I t  i s  shown by v i r t u e  o f  t h e  f a c t  
t h a t  t h e  C ou r t  d i d  choose  to  h e a r  such  c a s e s  i n v o l v i n g  
F i f t h  Amendment r i g h t s .  A review o f  t h e s e  c a s e s  a l s o  r e ­
v e a l s  t h e  d i s t i n c t  s e l f - r e s t r a i n t  b l o c  o f  v o t i n g  t h a t  i s  
p r e s e n t  on t h e  b a r r e n  C o u r t .  J u s t i c e s  F r a n k f u r t e r ,  C l a r k  
and H a r l a n  v o t e d  a g a i n s t  a l l  o f  t h e  d e f e n d a n t s ,  a s  d i d  
B u r to n  b e f o r e  he r e t i r e d .  The a c t i v i s t  b l o c  o f  b a r r e n .  
B l a c k ,  Douglas and B rennan  m a n i f e s t e d  i t s e l f  once a g a i n
138 358 U . S . ,  576 ( 1 9 6 9 ) .
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
8 9
by v o t i n g  t o g e t h e r  i n  f i v e  o f  t h e  s e v e n  c a se s  and  l o s t  in  
n a rrow  f i v a - t o - f o u r  d e c i s i o n s .  In  o t h e r  c a s e s  such  as  
Brown v .  U n i t e d  S t a t e s ,  139 ^.nd Gar i  v .  U n i t e d  S t a t e s ,  1^® 
a l t h o u g h  a f f i r m a t i o n s  o f  p r e v i o u s  c o n v i c t i o n s  r e s u l t e d ,  
t h e  a c t i v i s t  b l o c  o f  b a r r e n .  B l a c k ,  Douglas  and B re n n an  
d i s s e n t e d  a g a i n .
Many o t h e r  d o u b le  jeopardy o r  s e l f - i n c r i m i n a t i o n  
c a s e s  r e s u l t e d  i n  m a jo r i ty  a c t i v i s t  d e c i s i o n s  b e i n g  r e a c h ­
ed,  so by no means can i t  be i n f e r r e d  t h a t  th e  a c t i v i s t  
b l o c  was a lw a y s  i n  d i s s e n t  w i t h  regard  t o  F i f t h  Amendment 
r i g h t s .  I n  c a s e s  s u c h  a s  S lochow er  v .  Board  o f  H ig h e r  
E d u c a t i o n  o f  t h e * C i t y  of  New Y o r k , 1^1 and Pawnum v .  U n i t e d  
S t a t e s , 1^^ the  barren  C o u r t ’ s a c t i v i s t i c  m a j o r i t y  o p i n i o n  
i s  e x e m p l i f i e d .  I n  t h e  f o rm e r  c a s e ,  a  p r e v i o u s  d e c i s i o n  ~ 
was h e ld  u n c o n s t i t u t i o n a l ,  a s  a d e n i a l  o f  due p r o c e s s ,  a  
c l a u s e  i n  th e  C h a r t e r  o f  t h e  C i t y  of  New York w h ich  r e ­
q u i r e s  t h e  d i s c h a r g e  o f  any c i t y  employee who p l e a d s  t h e  
p r o t e c t i o n  of  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  t o  
a v o id  a n s w e r in g  a q u e s t i o n  a b o u t  h i s  o f f i c i a l  c o n d u c t .
I n  t h e  l a t t e r  c a s e ,  t h e  b a r r e n  Court  r e v e r s e d  a  p r e v i o u s  
c o n v i c t i o n  f o r  s t e a l i n g  and f o r g i n g  government  c h equ es  
b e c a u s e  o f  double j e o p a r d y .  I n  b o t h  c a s e s  th e  a c t i v i s t
139 3 5 6  U . S . ,  148 ,  2L ed.  ( 1 9 5 8 ) .
140 367 U . S . ,  o64,  6L e d .  ( 1 9 6 1 ) .
141 360 U . S . ,  551 ,  lOOL ed. ( 1 9 5 6 ) .
142 372 U . S . ,  734 ,  lOL ed.  ( 1 9 6 3 ) .
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b l o c  w ro te  the m a j o r i t y  d e c i s i o n ,  and J u s t i c e s  C l a r k ,  H a r l a n  
and White d i s s e n t e d  i n  th e  Pawnum c a s e ,  while  J u s t i c e s  
M in ton ,  Reed,  B u r to n  and H a r l a n  d i s s e n t e d  i n  t h e  S locho w er  
c a s e .
Even though a r a t h e r  s t r o n g  s e l f - r e s t r a i n t i v e  
b lo c  d i s s e n t  was v o i c e d  i n  some c a s e s  and a  s e l f - r e s t r a i n t i v e  
b l o c  m a j o r i t y  o p i n i o n  a s s e r t e d  in  o t h e r s ,  t h e  a c t i v i s t i c  
n a t u r e  o f  t h e  Warren C o u r t  w i t h  r e s p e c t  t o  F i f t h  Amendment 
r i g h t s  Was shown i n  b o t h  t h e  a c t i v i s t i c  v o t i n g  o f  J u s t i c e s  
Warren, B l a c k ,  D o u g la s  and B re n n a n ,  and in  t h e  volume o f  
c a s e s  t h e  C o u r t  chose  t o  h e a r  w i t h  t h e  i n t e n t  of d i s c e r n ­
in g  w h e th e r  any F i f t h  Amendment r i g h t s  had b e e n  v i o l a t e d  
i n  p r e v io u s  d e c i s i o n s .
A g e n e r a l  argument used  a g a i n s t  p o l i c e  m ethods  
i n v o l v i n g  c o e r c e d  c o n f e s s i o n s  h as  b e en  t h a t  su c h  methods 
have t e n d e d  t o  make t h e  p o l i c e  l a z y .  The o ld  maxim t h a t  
t h o  end j u s t i f i e s  t h e  means i s  t h e  c o u n t e r  a rgum en t  v o i c e d  
by t h e  p o l i c e .  When th e  end i n v o l v e d  g a i n i n g  a  c o n v i c t i o n ,  
p o l i c e  have been  w i l l i n g  raoi-e o f t e n  t h a n  n o t  t o  employ t h e  
means of  e x t r a c t i n g  a  c o n f e s s i o n  from t h e  a c c u s e d  i n s t e a d  
o f  t h e  more l a b o r i o u s  and  d i f f i c u l t  means o f  d i s c o v e r i n g  
e v id e n c e  t o  be used  a g a i n s t  t h e  a c c u s e d .  T h is  p ro b le m  o f  
p o l i c e  l a z i n e s s  h as  been  a  common one ,  and n o t  u n t i l  t h e  
a d v e n t  of  Che W a r r e n ■C our t  has  t h e r e  b een  an  a t t e m p t  made 
t o  s o l v e  i t .  A g e n e r a l  r e v o l t  a g a i n s t  p o l i c e  b r u t a l i t y  
by t h e  Cour t  h a s  e n s u e d .  The C o ur t  h a s  r e p e a t e d l y  s t a t e d
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
9 1
t h a t  c o n v i c t i o n s  b a s e d  on c o n f e s s i o n s  g a in e d  by c o e r c i v e  
m ethods  a re  u n c o n s t i t u t i o n a l .  Not even a d i s p l a y  o f  v i o ­
l e n c e  on th e  p a r t  of  t h e  p o l i c e  i s  n e c e s s a r y  i n  o r d e r  f o r  
a  r e v e r s a l  t o  occur i n  th e  C o u r t ’ s d e c i s i o n .
Delay i n  t a k i n g  an a r r e s t e d  p e r s o n  b e f o r e  a 
j u d i c i a l  a u t h o r i t y  has  a l s o  b e e n  c i t e d  by t h e  C our t  t o  be 
s u f f i c i e n t  cause f o r  the i n v a l i d a t i o n  o f  any c o n f e s s i o n  
made d u r i n g  t h a t  d e l a y .
The requirement th a t  a r r e s t e d  persons  
be t a k e n  b e f o r e  a  m a g i s t r a t e  without  
d e la y  la  in tend ed  t o  check the  rep rehen-  
s i b l e  p r a c t i c e  c a l l e d  "the t h i r d  degroo" - 
p o l i c e  a g g r e s s i o n  o r  i n t i m i d a t i o n  a g a i n s t  
a  person i n  c u s to d y .  I f  t h e  r e q u i r e m e n t  
i s  d i s r e g a r d e d  thare  i s  an o p p o r tu n i ty  
f o r  t h i r d - d e g r e e  methods b e f o r e  the  a c c u s ­
ed i s  f u l l y  in fo rm e d  c o n c e r n i n g  h i s
r i g h t s . 143
The p o s i t i o n  t a k e n  by t h e  Court w i t h  r e g a r d  t o  such c ircum­
s t a n c e s  i s  t h a t  a n  a c cu sed  may be ro b b e d  o f  h i s  w i l l  even  
th o ug h  he has n o t  b een  p h y s i c a l l y  c o e r c e d  o r  a t t a c k e d .
I n  c a s e s  s u c h  as  P i k e s  v .  A l a b a m a , ^^4 y ,  A r k a n s a s , ^45
R o g e r s  v .  R i c h m o n d , ^46 Lynumn v .  I l l i n o i s , ^4?  p r e v i o u s
c o n v i c t i o n s  were o v e r t u r n e d  by t h e  C o u r t  b e c a u se  o f  im­
p r o p e r  a d m i s s io n  o f  c o n f e s s i o n s .
143 Cfollhorn, op . cit., p
144 352 U.S., 191 ( 1 9 6 7 ) .
14b 366 U . S . , J60 ( 1 9 5 8 ) .
146 365 U . S . , 534 ( 1 9 6 1 ) .
147 372 U . S . , 528 ( 1 9 6 3 ) .
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In  a l l  o f  t h e s e  c a s e s ,  t h e  main a t t i t u d e  o f  th e  
W arren  C our t  h a s  been t h a t  i n  t e r m s  o f  b o t h  e f f i c i e n c y  i n  
d e a l i n g  w i t h  s u s p e c t s ,  and j u s t i c e  b e in g  d o n e ,  p o l i c e  
methods s h o u l d  be such t h a t  t h e y  do n o t  r e l y  t o  any  g r e a t  
e x t e n t  on c o n f e s s i o n s  of any  t y p e ,  b u t  r a t h e r  i n v o l v e  
more t e d i o u s  i n v e s t i g a t i v e  p r o c e d u r e s .  T h is  i s  th e  on ly  
way t h a t  the  Court h as  b e e n  a b l e  t o  e n s u r e  t h e  p r o t e c t i o n  
o f  a n  a c c u s e d ’ s F i f t h  Amendment’ s r i g h t s .
S i x t h  Ajiiondment Cases  
S i x t h  Arne ndment - In a l l  c r i m i n a l  p r o s e c u t i o n s ,  t h e  a c c u s e d  
s h a l l  enjoy  th e  r i g h t  t o  a speedy and p u b l ic  t r i a l ,  by a n  
i m p a r t i a l  jury o f ' t h e  S t a t e  and d i s t r i c t  w h e r e i n  t h e  crime  
s h a l l  have been  committed,  which  d i s t r i c t  s h a l l  have b e a n  
p r e v i o u s l y  a s c e r t a i n e d  by law ,  and t o  be in fo rm e d  o f  the  
n a t u r e - a n d  cau se  of t h e  a c c u s a t i o n ;  t o  be c o n f r o n t e d  w i t h  
the  w i t n e s s e s  a g a i n s t  him; t o  have t h e  com pulsory  p r o c e s s  
f o r  o b t a i n in g  w i t n e s s e s  i n  h i s  f a v o r ,  and t o  have th e  
A s s i s t a n c e  o f  C ou n se l  f o r  h i s  d e f e n c e .
I n  t h e  a r e a  o f  C o n s t i t u t i o n a l  r i g h t s  o f  c r i m i n a l s  
guaranteed by t h e  S i x t h  Amendment, th e  l a r r o n  C o u r t  once 
a g a i n  h a s  shown i t s  a c t i v i s t i c  nature in  g i v in g  a v e r y  
l i t e r a l  t r a n s l a t i o n  o f  the Anendmont . W ith  r e g a r d  t o  S i x t h  
Amendment r i g h t s ,  the C our t  h a s  c o n s i s t e n t l y  d e l i v e r e d  
m a j o r i t y  o p in io n s  r e v e r s i n g  p r e v i o u s  c o n v i c t i o n s ,  and  t h e  
volume o f  c a s e s  i n  t h i s  area  o v e r  th e  p a s t  decade  i s  g r e a t ­
e r  t h a n  t h a t  of t h o  o th e r  two proced u ra l  r i g h t s .  The r i g h t
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t o  a  sp e ed y  and  p u b l i c  t r i a l  h a s  been  a s s e r t e d  by th e  
Cour t  i n  many of  i t s . d e c i s i o n s . The r i g h t  t o  an  i m p a r t i a l  
j u r y  t r i a l  has  a l s o  b e e n  t h e  b a s i s  f o r  t h e  r e v e r s a l  o f  
p r e v i o u s  d e c i s i o n s .  The W arren  C o u r t  has  r e p e a t e d l y  
s t a t e d  t h e  r i g h t  t h a t  t h e  a c c u s e d  h as  o f  b e i n g  in fo rm ed  
o f  t h e  n a t u r e  and cau se  of  t h e  a c c u s a t i o n  in  i t s  d e c i s i o n s .  
The a c c u s e d ’ s r i g h t  t o  have t h e  a s s i s t a n c e  o f  c o u n s e l  f o r  
h i s  d e f e n c e  h as  o f t e n  b e en  t h e  c a u s e  o f  r e v e r s a l  o f  p r e ­
v i o u s  c o n v i c t i o n s .
S in c e  t h e r e  i s  a g r e a t  volume o f  c a s e s  i n  t h i s  
a r e a ,  I  choose  t o  p r e s e n t  exemplary c a s e s  t o  show how t h e  
barren  C our t  h a s , a c t e d  i n  t h i s  a r e a .  A l th o u g h  t h e  l e a d i n g  
f a c t s  i n  a l l  o f  t h e  c a s e s  v a r y ,  some to  a  g r e a t e r  and  some 
t o  a  l e s s e r  e x t e n t ,  t h e  d e c i s i o n s  on t h e  whole  b e a r  much 
semblance t o  on© a n o t h e r  a s  can r e a d i l y  be s e e n  t h r o u g h  
t h e  exam ination  o f  them .
I n  Herman v .  C l o u d y , ^48 ^he barren  C our t  r e v e r s ­
ed a  p r e v i o u s  c o n v i c t i o n .  I n  1945,  Herman p l e a d e d  g u i l t y  
to  t w e n t y - s e v e n  c o u n t s  c a r r y i n g  p e n a l t i e s  t h a t  c o u l d  have  
r u n  as  h i g h  a s  t h r e e  h u n d re d  and f i f t e e n  y e a r s  i m p r i s o n ­
m ent ,  I n  1953,  he f i l e d  p e t i t i o n  f o r  w r i t  o f  h a b e a s  
c o rp u s  a s k i n g  t h a t  h i s  c o n v i c t i o n  be h e l d  I n v a l i d  a s  a 
v i o l a t i o n  o f  due p r o c e s s .  Ha c o n te n d e d  t h a t  h i s  p l e a s  o f  
g u i l t y  were t h e  r e s u l t  o f  c o o r c io n  and t h r e a t s  by p o l i c e ,  
and t h a t  a t  no s t a g e  o f  the p r o c e e d i n g s  was he a d v i s e d  o f
3go U . S . ,  116 ,  I I L  ed .  ( 1 9 5 6 ) .
ReprocJucecJ with permission of the copyright owner. Further reproctuction prohibitect without permission.
9 4
h i s  r i g h t  t o  c o u r i s o l .  L  P e n n s y l v a n i a  Court  d i s m i s s e d  th e  
p e t i t i o n .  A Super io r  Cour t  a f f i r m e d  t h e  d i s m i s s a l  w i t h o u t  
o p i n i o n ,  and t h o  Supreme Co u r t  o f  th e  S t a t e  d e n i e d  l e a v e  
t o  a p p e a l .
Tho b a r r e n  C our t  r e v e r se d  t h e  c o n v i c t i o n  i n  an  
o p i n i o n  w r i t t e n  by J u s t i c e  B l a c k .  I t  summarized t h e  c o n ­
t e n t i o n s  on b o t h  s i d e s .  The p e t i t i o n e r  was tw e n ty - o n e  
y e a r s  o f  age a t  t h e  t im e  o f  h i s  c o n v i c t i o n .  H is  on ly  p r i o r  
e x p e r i e n c e  w i t h  c r i m i n a l  p r o c e d u r e  was two year 's  e a r l i e r  
when he had p leaded  g u i l t y ,  a g a in  w i t h o u t  a d v ic e  o f  c o u n s e l .  
The p e t i t i o n e r  f i n a l l y  c o n f e s s e d  a f t e r  s e v e n t y - t w o  h o u r s  
o f  q u e s t i o n i n g .  * A s t a t e  t r o o p e r  had t h r e a t e n e d  t o  choke  
him, and t h r e a t s  were made a g a i n s t  t h e  s a f e t y  o f  h i s  w i f e  
and  d a u g h t e r .  The b a r r e n  Court  r e v e r s e d  t h e  p r e v i o u s  
d e c i s i o n  d e c l a r i n g  t h a t  s h a r p  d i s p u t e  as  t o  f a c t s  p r e s e n t ­
ed t h e  v e r y  k i n d  o f  d i s p u t e  t h a t  s h o u l d  have b e e n  d e c i d e d  
only  a f t e r  a  h e a r i n g .  The r e v e r s a l  was i n  t h e  fo rm  o f  a  
unanimous Supreme C our t  d e c i s i o n .
I n  Moore v .  M i c h i g a n , a n o t h e r  d e c i s i o n  was 
o v e r t u r n e d  on t h e  b a s i s  o f  in fr in g em e n t  o f  the  d e f e n d a n t ’ s 
r i g h t  t o  c o u n s e l .  The d e c i s i o n  overturned  a  n i n e t e e n  y e a r  
o ld  c o n v i c t i o n  and  awarded  a  new t r i a l  f o r  a  p r i s o n e r  who 
had p le a d e d  g u i l t y  t o  m u rd e r .  The Court h e ld  t h a t  t h e  
p e t i t i o n e r  had  n o t  i n t e l l i g e n t l y  waived h i s  r i g h t  to  
c o u n s e l .  The p e t i t i o n e r ,  s e r v i n g  a  l i f e  s e n t e n c e ,  f i l e d
149 355  U . 6 . ,  165,  2L ed.  (19 6 T ) .
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a  m o t io n  f o r  new t r i a l  i n  1950 b a s i n g  h i s  p l e a  on t h e  f a c t  
t h a t  he d i d  n o t  have t h e  a s s i s t a n c e  o f  c o u n s e l  i n  1938 
when he p l e a d e d  g u i l t y .  At t h e  t im e  o f  the  m u rd e r ,  he was 
s e v e n t e e n  y e a r s  of a g e ,  had a  g ra d e  seven  e d u c a t i o n ,  and 
was a N egro .  The Michigan C i r c u i t  C ou r t  d e n i e d  h i s  m o t io n  
f o r  a new t r i a l  and  the  S t a t e  Supreme Court  a f f i r m e d .
J u s t i c e  B ren nan  d e l i v e r e d  t h e  C o u r t ' s  m a j o r i t y  
o p i n i o n .  He concluded t h a t  t h e  p e t i t i o n e r  had met t h e  
b u r d e n  o f  p r o v i n g  t h a t  h i s  p l e a  o f  g u i l t y  was i n v a l i d l y  
a c c e p t e d  s i n c e  i t  had b e e n  o b t a i n e d  w ith o u t  tho  b e n e f i t  of 
c o u n s e l  t o  which he was c o n s t i t u t i o n a l l y  e n t i t l e d .  J u s t i c e s  
F r a n k f u r t e r ,  B u r t o n ,  C la r k  and  H a r l a n  d i s s e n t e d  r e a d i n g  th e  
r e c o r d  a s  showing t h o  p e t i t i o n e r .  In  r e f u s i n g  c o u n s e l ,  had 
a c t e d  f r e e l y ,  i n t e l l i g e n t l y ,  and u n d e r s t a n d i n g l y .
I n  t h e  c a s e  o f  Cash  v .  C u l v e r , t h e  W arren  C our t  
s i m i l a r l y  r e v e r s e d  a p r e v i o u s  c o n v i c t i o n  on t h e  d e c l a r a t i o n  
t h a t  th e  l a c k  of  co u n se l  was p r e j u d i c i a l .  The p e t i t i o n e r  
had been  r e p r e s e n t e d  by c o u n s e l  i n  t h e  f i r s t  t r i a l ,  b u t  t h e  
j u r y  was u n a b le  t o  a g r e e  on a v e r d i c t  and a m i s t r i a l  was 
d e c l a r e d .  At t h e  o p e n in g  o f  t h e  s e c o n d  t r i a l ,  t h e  p e t i t i o n ­
e r  asked f o r  a  cont inuance  so t h a t  he cou ld  have t im e  t o  
o b t a i n  a  new l a w y e r ,  o r  t h a t  t h e  C ou r t  a p p o i n t  c o u n s e l .
B o th  r e q u e s t s  were d e n ie d  and t h e  p e t i t i o n e r  a s  a r e s u l t  
c o n d u c te d  n l s  own d e fen ce  and was c o n v i c t e d .  The Warren
150 366 U . S . ,  3L e d .  ( 1 9 5 9 ) .
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Court  u n a n im o u s ly  r e v e r s e d  t h e  p r e v i o u s  c o n v i c t i o n .
The McNe&l v. C u l v e r ^ ^ !  casa  f o l l o w e d  s i m i l a r  
l i n e s .  Here a g a i n  t h e  barren  C ou r t  r e v e r se d  a p r e v i o u s  
c o n v i c t i o n  b e c a u s e  the  p e t i t i o n e r . w a s  den ied  t h e  a s s i s t a n c e  
o f  c o u n s e l .  The d e c i s i o n  r e v e r s e d  t h e  p e t i t i o n e r ’ s c o n ­
v i c t i o n  f o r  ' a s s a u l t  t o  m urder  in  t h e  s e co n d  d e g r e e ' ,  on 
t h e  ground t h a t  the  p e t i t i o n e r  was i n c a p a b l e  o f  q u e s t i o n ­
in g  w i t n e s s e s  and o t h e r w i s e  c o n d u c t  h i s  d e f e n s e .  The Court  
a g r e e d  t h a t  t h e  p e t i t i o n e r  s u f f e r e d  a  heavy b u r d e n ,  e s p e c i a l '  
l y  f o r  an a c c u s e d  who had no l a w y e r  and c o u ld  n o t  a f f o r d  t o  
h i r e  o n e .
I n  Culçnibe v .  C o n n e c t i c u t , 152 a n o t h e r  c o n v i c t i o n
was o v e r t u r n e d  by t h e  barren  Court. I t  r e v e r s e d  a  f i r s t -  
d e g re e  m urder  c o n v i c t i o n  b e c a u s e  o f  t h e  a d m i s s io n  o f  o r a l  
and  w r i t t e n  c o n f e s s i o n s  o b t a i n e d  f rom  an a c c u s e d  w i t h  a 
m e n ta l  age of  n in e  y e a r s  who was h e ld  i n  e f f e c t i v e  p o l i c e
cu s to d y  and r e p e a t e d l y  i n t e r r o g a t e d  f o r  f o u r  n i g h t s  and  a  _
s u b s t a n t i a l  p a r t  o f  f i v e  d a y s . The C o u r t ' s  judgment was 
announced  i n  an  o p i n i o n  w r i t t e n  by J u s t i c e  F r a n k f u r t e r  
w ith  J u s t i c e s  D oug las  and B re n n a n ,  and C h ie f  J u s t i c e  b a r r e n  
c o n c u r r i n g  i n  s e p a r a t e  o p i n i o n s .  J u s t i c e s  H a r l a n ,  C l a r k  
and b h i t t a k e r  w ro te  d i s s e n t s ,  b u t  i t  sh o u ld  be em p h a s ize d  
t h a t  t h i s  c a s e , r e s u l t e d  i n  such  m a j o r i t y  r e v e r s a l  t h a t  
J u s t i c e  F r a n k f u r t e r ,  who u s u a l l y  s i d e d  w i t h  th e  s e l f -  
r e s t r a i n t  b lo c  or  g ro u p s  o f  th e  C o u r t , w ro te  t h e  m a j o r i t y
151 366 U . S . ,  109 ,  5L ed. ( 1 9 6 1 ) .
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o p in io n .
I n  a n o t h e r  c a sa  i n v o l v i n g  a coarced and i n v o l ­
u n t a r y  c o n f e s s i o n ,  the  barren  Court  once a g a i n  r e v e r s e d
153a  p r e v io u s  c o n v i c t i o n .  I n  G ol logoa  v .  C o lo r a d o ,  th e  
Court  o v e r t u r n e d  t h e  p r e v io u s  c o n v i c t i o n  o f  a  f o u r t e e n  
y e a r  o l d  boy f o r  m u rd e r .  J u s t i c e  Douglas  w ro te  t h e  
m a j o r i t y  o p i n i o n  which  emphasized and r e l i e d  on t h e  y o u t h  
of  th e  d e f e n d a n t  when he made t h e  c o n f e s s i o n .  A l th o u g h  
t h e r e  was no p r o l o n g e d  q u e s t i o n i n g ,  and the  boy was a d v i s ­
ed o f  h i s  r i g h t  t o  c o u n s e l ,  D oug las  s t a t e d  t h a t  th e  b o y ’ s 
p o s i t i o n  was s u b s t a n t i a l l y  i n f e r i o r  t o  t h a t  o f  the  
q u e s t i o n e r s .  Onfce a g a i n  J u s t i c e s  H a r l a n  and C l a r k  d i s ­
s e n t e d ,  s t a t i n g  t h a t  th o  t o t a l i t y  o f  c i r c u m s t a n c e s  . sur­
r o u n d i n g  th e  d e f e n d a n t ’ s c o n f e s s i o n  showed t h a t  i t  was 
v o l u n t a r y  and know ing ly  made.
I n  Gideon v .  W a i n w r i g h t ,1 ^ 4  t h e  b a r r e n  Court  
d e c l a r e d  t h a t  t h e  s t a t e  c o u r t s ,  l i k e  F e d e r a l  c o u r t s ,  must  
a p p o i n t  a  l a w y e r  whenever  a d e f e n d a n t  i n  a  s e r i o u s  
c r i m i n a l  c a s e  a s k s  fo r  one .  The p e t i t i o n e r  had b ro k e n  
i n t o  a poo l room  and had r e c e i v e d  a f i v e  year j a i l  s e n ­
t e n c e .  A t  h i s  t r i a l ,  t h e  C o u r t  had d e c l i n e d  t o  f u r n i s h  
him w i t h  c o u n s e l ,  and  he s u b s e q u e n t l y  s e r v e d  as h i s  own 
l a w y e r .  I n  a  unanimous d e c i s i o n  w r i t t e n  by J u s t i c e  B l a c k ,
163 3 7 0  U . S . ,  49, 8L ed. ( 1 9 6 5 ) .
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t h e  b a r r e n  C our t  r e v e r s e d  G id e o n ’ s c o n v i c t i o n ,  s t a t i n g  
t h a t  any  p e r s o n  who i s  to o  p o o r  t o  h i r e  c o u n s e l ,  c a n n o t  
be a s s u r e d  a f a i r  t r i a l  u n l e s s  one i s  p r o v i d e d .
I n  a l l  o f  t h o s e  c a s e s  the  barren  Court  w ro te
d e c i s i o n s  f a v o r i n g  the p e t i t i o n e r .  I n  c a s e s  su c h  a s
C rooker  v .  C a l i f o r n i a , ^ ® ®  and  i n  Anonymous Nos. 6 and 7 
156V. B a k e r ,  t h e  a c t i v i s t i c  b l o c  of t h e  C our t  d i d  n o t  
r e a c h  m a j o r i t y  d e c i s i o n ,  b u t  i n  b o t h  c a s e s ,  and t h i s  i s  
t y p i c a l  o f  a c t i v i s t  d i s s e n t i n g  o p i n i o n s .  C h ie f  J u s t i c e  
b a r r e n ,  and  J u s t i c e s  B l a c k ,  D oug la s  and B ren n an  a l l  c o n ­
c u r r e d  i n  o p i n i o n s  f a v o r i n g  the  p e t i t i o n e r .
The main c o n c l u s i o n  t o  draw f ro m  a l l  o f  t h e  
c a s e s  i n v o l v i n g  S i x t h  Amendment r i g h t s  i s  t h a t  t h e  C our t  
c o n s i s t e n t l y  c o n c lu d e d  i n  i t s  d e c i s i o n s  t h a t  a  d e f e n d a n t  
must e i t h e r  have t h e  a s s i s t a n c e  of  c o u n s e l  o r  must u n d a r -  
s t a n d i n g l y  waive h i s  r i g h t  t o  s u c h  a s s i s t a n c e .
Through t h i s  a n a l y s i s  of t h e  work o f  t h e  b a r r e n  
Court  i n  t h e  a r e a  o f  p r oced u ra l  r i g h t s ,  s e v e r a l  c o n c l u ­
s i o n s  c a n  bo drawn.
B loc  b e h a v i o r  p o r d o m in a n t ly  on t h e  a c t i v i s t  s i d e  
and  o c c a s i o n a l l y  ( w i t h  t h e  e x c e p t i o n s  m en t io n ed  i n  t h e  
a r e a  o f  F i f t h  Amendment r i g h t s )  on t h e  s e l f - r e s t r a i n t  s i d e ,  
h e l d  sway t h r o u g h o u t  t h e  m a j o r i t y  o f  d e c i s i o n s .  The s t r o n g
156 3 5 7  U . S . ,  4 33 ,  2L ed. ( 1 9 5 8 ) ,  
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a c t i v i s t  b l o c  o f  b a r r e n ,  B l a c k ,  Douglas  and  B rennan  p ro v ed  
t o  be t h e  most f r e q u e n t l y  appearing o f  t h e  two b l o c s .  The 
s e l f - r e s t r a i n t  b l o c  o f  F r a n k f u r t e r ,  H a r l a n ,  C l a r k  and  
B u r t o n  d id  a p p e a r  o f t e n ,  b u t  mostly  i n  th e  form o f  d i s s e n t ­
in g  o p i n i o n .  When i t  d i d  appear and h o l d  t h e  m a j o r i t y  
o p i n i o n ,  t h a t  o p i n i o n  u s u a l l y  t o o k  t h e  fo rm  o f  a narrow 
f i v e - t o - f o u r  d e c i s i o n .
V a r io u s  ' g r o u p '  b eh a v io r  a l s o  t o o k  p l a c e  in  t h e  
d e c i s i o n s  o f  t h e  barren  Cour t  i n  the  p r o c e d u r a l  r i g h t s  
a r e a  b u t  f o r  t h e  most  p a r t  t h e  main t r e n d s  of  t h e  Cour t  
war© e s t a b l i s h e d  and s o l i d i f i e d .  The l i t e r a l  a p p r o a c h  o f  
t h e  a c t i v i s t s  d e v e l o p e d  i n t o  t h e  main  t r e n d  o f  t h e  C o u r t .  
Over e i g h t y  p e r  c e n t  o f  t h e  c a s e s  l i s t e d  r e s u l t e d  i n  
d i s t i n c t  a c t i v i s t  b e h a v i o r  and  i n  s t r o n g  m a j o r i t y  r e v e r s ­
a l s  t h a t  f a v o r e d  p e t i t i o n e r s .
Two i m p o r t a n t  p o i n t s  must be  n o te d  and  empha­
s i z e d  i n  any c o n c lu s i o n s  drawn f rom  t h e  work o f  t h e  b a r r e n  
Court i n  t h e  a r e a  o f  p r o c e d u r a l  r i g h t s .  F i r s t ,  t h e  f a c t  
t h a t  t h e  b a r r e n  C o ur t  even  b o t h e r e d  t o  h o a r  and  r e n d e r  
d e c i s i o n s  i n  t h i s  a r e a  i s  p r o o f  enough a s  t o  t h e  a t t i t u d e s  
o f  t h e  J u s t i c e s  i n v o l v e d  w i t h  t h e  im p o r ta n c e  o f  s u c h  
r i g h t s .  Second ,  once the  c a s e s  had b e e n  s e l e c t e d  f o r  
h e a r i n g ,  t h e  overw helm ing  a t t i t u d e  o f  t h e  J u s t i c e s  was 
f o r  a v a r y  l i t e r a l  a p p r o a c h  t o  the  e x p r e s s  w o rd in g  o f  t h e  
r i g h t s .  Where and i f  t h e y  were a b le  t o ,  t h e  J u s t i c e s  
foun d  c o n s t i t u t i o n a l  v i o l a t i o n s  i n h e r e n t  i n  the  p r e v io u s
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c o n v i c t i o n s .  Through th e  s t r i c t  I n t e r p r e t a t i o n  o f  t h e  
p r o c e d u r a l  r i g h t s ,  c r i m i n a l  s u s p e c t s  were so  t o  speak  
' g i v e n  b e n e f i t  o f  t h e  d o u b t '  a s  t o  g u i l t ,  b e c a u s e  t o  do 
o t h e r w i s e  would m e a n  i n f r i n g e m e n t  on a  p e r s o n ' s  c o n s t i ­
t u t i o n a l l y  g u a r a n t e e d  r i g h t s .  T h is  was and  i s  t h e  a t t i ­
tu d e  o f  the  b a r r e n  Court  w i t h  r e s p e c t  t o  p r o c e d u r a l  r i g h t s ,  
and t h e i r  d e c i s i o n s  bear  out t h e i r  a t t i t u d e .
The b a r r e n  Court h a s  u n f a i l i n g l y  shown c o n c e rn  
f o r  th o  r i g h t s  o f  p e r so n s  a c cu sed  o f  c r im e .  B ecau se  o f  
t h e  e v e n t s  mentioned a t  t h e  b e g in n in g  o f  t h i s  c h a p t e r ,  
t h e  Supreme C our t  n e c e s s a r i l y  e n te r e d  the  a r e n a ,  b u t  i t  
Vifas l e f t  t o  t h e  p a r t i c u l a r  j u s t i c e s  of  t h i s  p a r t i c u l a r  
b a r r e n  C o u r t  t o  dec ide  t h e i r  b e h a v i o r a l  t r e n d s ;  and w i t h  
t h e i r  d e c i s i o n s ,  t h i s  a c t i v i s t i c  Cour t  s o l i d i f i e d  and 
gave r e a l  m eaning  t o  t h e  r i g h t s  of  t h e  c r i m i n a l l y  
a c c u s e d .  • . •
The se co n d  C o u r t ,  or t h e  Court  t h a t  emerged i n  
th e  l a t e  1 9 3 0 ' s and e a r l y  1 9 4 0 ' s ,  b e g an  t h e  d r i v e  to w a rd  
a t t e n t i o n  and concern w i t h  th e  c i v i l  r i g h t s  a r e a .  As s e e n ,  
th e  p o l i t i c a l  e v e n ts  and c ircu m sta n c es  o f  t h e  1 9 4 0 ' s and 
1 9 5 0 ' s  d i r e c t e d  t h e  Court t o  such  a r o l e .  B e f o re  t h i s  
p e r i o d  t h e r e  had b e e n  no w e a l t h  o f  c i v i l  r i g h t s  c a s e s .
The e v e n t s  d e s c r ib e d  s lo w ly  p ro d u ce d  a number o f  c a s e s  
h a v in g  t o  do w ith  i n d i v i d u a l  r i g h t s ,  b u t  n o t  an amount 
s u f f i c i e n t  t o  l a b e l  any of  t h e  Courts^®? as a c t i v i s t i c
157 o t h e r  throe  Courts o f  t h i s  p e r i o d  had J u s t i c e s  
Hughes (1 9 3 0 - 1 9 4 0 ) ,  Stone (1 9 4 1 - 1 9 4 5 ) ,  and Vinson (1 9 46 -1 9 52 )
a s  t h e i r  r e s p e c t i v e  C h i e f  J u s t i c e s .
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w i t h  r e s p e c t  t o  p r o c é d u r a l  r i g h t s  c a s e s .  The work o f  t h e   ^
b a r r e n  Cour t  h a s  b r o u g h t  t h i s  d r i v e  t o  a  new d i m e n s i o n .
I t  i s  not  to be su p p o sed  t h a t  t h e  b a r r e n  C o u r t  c o u ld  have 
i g n o r e d  i t s  d u ty  o r  r e s p o n s i b i l i t y  t o  d e a l  w i t h  c i v i l  
r i g h t s  c a s e s ,  b u t  i t  c o u ld  very  w e l l  have d e v e lo p e d  i n t o  
a  r e a t r a i n t i v e  C o u r t .  B ecause  o f  t h e  i n d i v i d u a l  j u s t i c e s  
o f  t h e  C our t  and  t h o  main t r e n d s  d e v e lo p e d  by them ,  such  
a  r o l e  was r e j e c t e d  and an a c t i v i s t i c  a t t i t u d e  p r e v a i l e d .  
The c a s a s  l i s t e d  a r e  oxamples o f  t h e  t y p e s  o f  c a s e s  t h a t  
t h e  W arren  Court  has c h o sen  t o  h e a r  and t h e  d i s t i n c t  
p a t t e r n  of  d e c i s i o n s  i t  h as  c h o sen  t o  r e n d e r .  No C o u r t  
has ever d e l i v e r e d  su c h  a c t i v i s t i c  d e c i s i o n s  w i t h  regard  
t o  p r o c e d u r a l  r i g h t s  c a s e s ;  no C o u r t  h a s  e v e r  d e a l t  t o  
su c h  an e x t e n t  w i t h  t h i n  a r e a .  The b a r r e n  C o u r t , - r e s t s  
i t s  own c a s e .  ..
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CHAPTER V
CONCLUSION: THE ‘ACTIVISTIC' V/ARRKN COURT
S in c e  t h e  o p p o n e n ts  of  t h e  o r i g i n a l  d r a f t  o f  t h e  
C o n s t i t u t i o n  f i r s t  s t r e s s e d  t h e  d e s i r e  f o r  a  b i l l  of 
r i g h t s  t o  be i n c l u d e d  i n  t h e  C o n s t i t u t i o n ,  t h e r e  h a s  b e e n  
a c o n t i n u i n g  em p h as is  p l a c e d  on t h e s e  r i g h t s  by e v e ry  i n ­
d i v i d u a l  o f  Am erican  s o c i e t y .  I n  some fo rm  or  a n o t h e r ,  
r e c o g n i t i o n  o f  h i s  r i g h t s  by a n  i n d i v i d u a l  c i t i z e n  h as  
o c c u r r e d ,  b u t  n o t  u n t i l  t h e  a d v e n t  of  t h e  'new '  C o ur t  have  
t h e  r i g h t s  been  b r o u g h t  t o  t h e i r  e s teem ed  p o s i t i o n  a s  p a r t  
o f  t h e  lav/ t h a t  g o v e rn s  t h e  n a t i o n .
The e n f o r c e r  o f  t h e  d i c t a t e s  o f  t h e  C o n s t i t u t i o n  
- t h e  Supreme C o u r t ,  was l e f t  t h e  t a s k  of ' c h a m p i o n in g '  
t h e  r i g h t s .  The C o u r t s  i n  t h e  e a r l y  p a r t  o f  A m erican  Con­
s t i t u t i o n a l  h i s t o r y  n e g l e c t e d  t h e s e  r i g h t s  s im p ly  b e c a u s e  
no n a t i o n a l  a t t e n t i o n  had  b e en  f o c u s e d  on them. O th e r  
m a t t e r s  o f  n a t i o n a l  c o n c e r n  had  d i c t a t e d  t h e  p o l i c i e s  and  
f u n c t i o n  of  t h e  e a r l y  Supreme C o u r t s .  The t i m e s  - t h e  
p e o p le  and  t h e  p o l i t i c a l  e v e n t s  of t h e  day a f f e c t  t h e  b u s i ­
n e s s  o f  t h e  Supremo C o u r t  and hence  t h e  d e c r e e s  o f  t h e  
f i r s t  Ten Aiaendments were l a r g e l y  s t a g n a n t .  Only when n a ­
t i o n a l  a t t e n t i o n  and c o n c e r n  f o c u s e d  on t h e  r i g h t s  were 
t h e y  made p r o l i f i c  by t h e i r  d e f e n d e r .
The r o l e  o f  t h e  Supreme C o u r t  has  c o n t i n u a l l y
102
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changed  w i t h  t h e  s h i f t i n g  n a t i o n a l  c o n d i t i o n s ,  a n d  when 
t h e s e  c o n d i t i o n s  r i p e n e d  t h e  B i l l  o f  R i g h t s ,  t h e  Supreme 
C our t  o f  t h e  day ,  w h ich  was t o  be t h e  b a r r e n  C o u r t ,  s o l i ­
d i f i e d  them. Once t h i s  s o l i d i f i c a t i o n  p r o c e s s  had s e t  i n ,  
i t  was l e f t  t o  t h e  i n d i v i d u a l  j u s t i c e s  of t h e  Supreme 
Co u r t  t o  q u a l i f y  them. Two b a s i c  t r e n d s  m a n i f e s t e d  th em ­
s e l v e s  i n  t h e  d e c i s i o n s  o f  t h e  j u s t i c e s .  The f i r s t  t r e n d ,  
o r  what i s  r e f e r r e d  t o  as  t h e  ' a c t i v i s t *  t r e n d ,  h e l d  t h a t  
t h e  B i l l  o f  R i g h t s  was t o  be e n f o r c e d  a c c o r d i n g  t o  i t s  p r e ­
c i s e  t e r m s  - no more and  no l e s s .  The s e c o n d  t r e n d ,  t e rm ed  
' s e l f - r e s t r a i n t ' ,  d e c l a r e d  t h a t  t h e  C ou r t  must  be c a u t i o u s  
i n  t h e  scope thats  i t  g i v e s  t o  t h e  B i l l ,  r e g a r d l e s s  o f  t h e  
l i t e r a l ,  v e r b a l  m ean ing .  The q u a l i f i c a t i o n  of t h e  r i g h t s  
to o k  t h e  fo rm  of  t h e  f o r m e r  p o s i t i o n ,  and as  a  r e s u l t  were 
p r o t e c t e d  o r  s a f e g u a r d e d  to  t h e  h i g h e s t  p o s s i b l e  d e g r e e .
As su c h ,  t h e  i n d i v i d u a l  j u s t i c e s  o f  t h e  W arren  Cour t  
c a r r i e d  on t h e  c r y s t a l l i z a t i o n  p r o c e s s  s t a r t e d  by t h e  n a - ^  
t i o n a l  c o n c e rn  t h a t  was l e v i e d  on t h e  r i g h t s ,  and made o r  
shaped  t h e  r i g h t s  i n t o  a  v a l u a b l e  and m e a n in g fu l  fo rm .
Only a  Supreme C o u r t ,  l i k e  t h e  ' a c t i v i s t i c '
W arren  C o ur t  c o u ld  have a c c o m p l i s h e d  i t s  o r i g i n a l  end .
The n a t i o n  was fo u n ded  on i d e a l s  - t h e  i d e a l s  of  t h e  B i l l  
o f  R i g h t s .  I n  o r d e r  t o  c o n v e r t  t h e  i d e a l s  i n t o  m e a n in g f u l  
r e a l i t i e s ,  t h e  W arren  C our t  a c t i v e l y  s e i z e d  i t s  o p p o r t u n ­
i t y  t o  do s o .  The Supreme C o u r t  had  a lw ays  b e e n ,  i n
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t h e o r y ,  t h e  u l t i m a t e  p r o t e c t o r  o f  Am erican  C o n s t i t u t i o n a l  
r i g h t s  a n d  l i b e r t i e s ;  b u t  t h r o u g h  t h e  e f f o r t s  o f  t h e  W arren  
C ou r t  t h e  t h e o r y  was p u t  t o  t h e  t e s t ,  p r o v e d ,  and  p r a c t i c ­
e d .  Time a f t e r  t i m e ,  i n  d e l i v e r i n g  o p i n i o n s  w i t h  r e g a r d  
t o  c a s e s  o f  a p r o c e d u r a l  r i g h t s  n a t u r e ,  t h e  W arren  C o u r t  
u p h e ld  i n d i v i d u a l  r i g h t s ,  and e s t a b l i s h e d  i t s e l f  as  a 
u n i q u e l y  ' a c t i v i s t i c '  C o u r t .
The B i l l  of  R i g h t s  has  been  i n  e x i s t e n c e  now f o r  
a lm o s t  two h u n d re d  y e a r s .  Many d i f f e r e n t  Supreme C o u r t s  
have e x i s t e d  f o r  c o n s i d e r a b l y  l e s s e r  p e r i o d s  o f  t i m e .  No 
tv/o C o u r t s  have e v e r  b een  c o m p l e t e l y  a l i k e ,  c h a n g in g  r o l e s  
b e i n g  t h e  e s s e n c p  of t h e i r  e x i s t e n c e .  Cae dogma, however ,  
c h a r a c t e r i z e d  t h e  e x i s t e n c e  o f  a l l  o f  them and was r e s p o n ­
s i b l e  f o r  t h e  r o l e  of  t h e  W arren  C o u r t .  J u s t i c e  Hugo L. 
B l a c k ,  p e r h a p s  t h e  g r e a t e s t  d i s c i p l e  of  t h e  'new* C o u r t ,  
t h e  W arren C our t  o r  any Court  f o r  t h a t  m a t t e r ,  summed up 
t h e  d o c t r i n e  i n  t h e s e  words
The Fram ers  b a l a n c e d  t h e  f reedom s  of  t h e
B i l l  o f  R i g h t s  a g a i n s t  t h e  needs  of a
p o w e r fu l  c e n t r a l  g o v e rn m e n t ,  and d e c i d e d
t h a t  i n  t h o s e  f ree d o m s  l i e s  t h i s  n a t i o n ' s
’on ly  t r u e  s e c u r i t y .  They were n o t  a f r a i d  i sa
f o r  men t o  be f r e e .  We s h o u l d  n o t  be . . . .
158 W e a t in ,  op.  c i t . ,  p .  190.
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E d u c a t i o n
1948-1962
1962-1965
1965-1967
VIÏA AUGTÜRI8 ^
R o n a ld  James G o l o t s k i ,  son o f  Mrs.
N. O o l o t s k i  and the  l a t e  John Q o lo t s k i  
o f  Windsor, O n t a r i o ;  b o r n  O c to b e r  13,  
1942, a t  W in dso r ,  O n t a r i o .
R e c e iv e d  e lem entary  and s e c o n d a r y  
ed u c a t io n  a t  King George P u b l i c  S choo l  
and W a lk o rv i l l©  C o l l e g i a t e  I n s t i t u t e ,  
W in d so r ,  O n t a r i o .  S e n i o r  M a t r i c u l a ­
t i o n  r e c e i v e d  i n  1962.
R e g i s t e r e d  a s  an  undergraduate  i n  th e  
F a c u l t y  o f  A r t s  and S c ie n c e  a t  
A s su m p t io n  U n i v e r s i t y  o f  W in d so r .  Re­
c e i v e d  B a c h e l o r  o f  A r t s  degree  i n  
O c to b e r ,  1965.
R e g i s t e r e d  as  a p o s t - g r a d u a t e  s t u d e n t  
a t  U n i v e r s i t y  o f  Windsor, S ep tem b er  
1965.  A d m i t te d  t o  th e  F a c u l t y  o f  
G ra d u a te  S t u d i e s  and cand id ate  f o r  
t h e  degree  o f  Master o f  A r t s  i n  P o l i t i c ­
a l  S c i e n c e ,  1966.  T h es is  s u b m i t t e d  
October ,  1967.
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